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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE! 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WBRZ and CONSUELO ) 
J. WEUZ, husband and wife, and W E l " '  ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
) AEFIDAVIT OF TODD A. GREEN 
Plaintiffs/Counterdefendants, ) 
v. ) IN RESPONSE TO PLAINTIFFS' 
) MOTION TO DISALLOW DEFENDANTS' 
TODD A. GREEN and TONIA L. GREEN, ) REQUEST FOR COSTSAND ATTORNEY 
husband and wife, STEVEN R. SHOOK ) FEES 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
) 
Defendants/Counterplaintiffs. 1 
1 STATE OF IDAHO 
ss: 
County of Latah 1 
TODD A. GREEN, being f is t  duly swom upon oath, deposes and says: 
1. I am one of the Defendants - Counterplail~tiffs in lhis matter. 
2. The information contained in this affidavit is based upon my own knowledge. 
An;fnAVIT OF TODD A. GREEN 
3. My wife Tonya and I are solely responsible to pay all of the attorney fees and costs 
incurred in this case. 
4. I have read the April 17,2006 affidavit of Charles A. Brown, and offer the following 
comments regarding that affidavit. 
5. As I testified in court, prior to Weitz filing this lawsuit and before any lawyers 
became involved, I offered to sell the disputed propefiy to Consuelo Weitz for the amount I had sold 
to my other purchasers. She refused. I then asked her if she would pay me what I paid for the 
property, and she again refused. 
6. During settlement negotiations with Weitz in May, 2005 at a time when my attorney 
fees and costs exceeded $45,000.00, I offered to walk away from the lawsuit and absorb all my legal 
fees arid costs if Weitz would just dismiss their claims against us. They refused. if Weitz had 
accepted my offer to walk away, I would not have had sufficient funds from my settlement with 
Rogers to pay all my legal fees and costs incun-ed to that date. Since the time of that offer Weitz' 
continuation of this lawsuit has resulted in me having additional attorney fees and costs in excess of 
$100,000.00. 
7. Mr. Brown's representations in his letters of August 2,2005 and September28,2005 
(attached to his affidavit of April 17,2006) that his clients offered $60,000.00 to buy the disputed 
property in September of 2004 are not correct. Weitz never offered to buy the disputed property for 
8. Attorney Brown's letter dated September 28, 2005 (attached to his April 17,2006 
affidavit) claims that I stated to Rockford Weitz in the fall of 2004 "that this dispute would have 
been settled at the mediation in September 2004 if Mr. Castle had not been involved". I never stated 
to Rockford Weitz or anyone in the fall of 2004, or any other time, "that this dispute would have 
been settled at the mediation in September 2004 if Mr. Castle had not been involved". Weitz never 
even made a settlement proposal that satisfied me 
9. I have reviewed the July 25, 2005 letter from Andrew Schwam attached to attorney 
Brown's April 17,2006 affidavit as Exhibit "A". I was also present at the settlement conference in 
which Rockford Weitz admitted that he had a "weak case". Rockford Weitz went on to say at the 
same neeting that if they had a strong case, they wouldn't even be having settlement discussions 
with us. 
DATED this 18" day of April, 2006. 
------- 
Todd A. Green 
SUBSCRIBED AND SWORN TO before me this 18" day of April, 2006. 
I ~ A $ / [ ~  
Notarv Public in and(f'o&e State of Idaho, 
residing in Moscow, Idaho. 
My Commission Expires: 05-05-09 
CERTIFTCATE OF SERVICE 
P--- 
I hereby certify that on this I$" day of April, 2006,I caused a true and correct copy of the 
foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
0' US. Mail 
( ) Facsimile 
( ) Hand Delivery 
- u 
Robert M. Magyar 
C K S ~  iij . . C ~ _ X D L ( - ~ ~  -------- 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 2005BPR / 9  PB 4: 37 
530  SOU^^ ~ s b u r v  St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephoile 
Attorneys for DefendantslCounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. mITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 
AFFIDAVIT OF STEVEN R. SHOOK 
Plaintiffs/Counterdefendants, ) 
v. ) IN RESPONSE TO PLAINTIFFS' 
) MOTION TO DISALLOW DEFENDANTS' 
TODD A. GREEN and TONIA L. GREEN, ) WQUEST FOR COSTSAND ATTORNEY 
husband and wife, STEVEN R. SHOOK ) FEES 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 




STATE OF IDAHO 1 
ss: 
County of Latah 1 
STEVEN R. SHOOK, being first duly sworn upon oath, deposes and says: 
1. I am one of the Defendants - Counterplaintiffs in this matter. 
2. The information contained in this affidavit is based upon my own knowledge. 
A ~ ~ A T I T T  nF CTEVRN R. SHOOK - I 1583 
3. I have read the April 17,2006 affidavit of Charles A. Brown, and offer the following 
comments regarding that affidavit. 
4. During settlement negotiations with Weitz in May, 2005 I offered to walk away from 
the lawsuit if Weitz would just dismiss their claims against us. They refused. 
5. Mr. Brown's representations in his letters of August 2,2005 and September 28,2005 
(attached to his affidavit of April 17, 2006) that his clients offered $60,000.00 to buy the disputed 
property in September of 2004 are not correct. Weitz never offered to buy the disputed property for 
$60,000.00 in 2004. 
6. Attorney Brown's letter dated September 28, 2005 (attached to his April 17,2006 
affidavit) claims that I stated to Rockford Weitzin the fall of 2004 "that this dispute would have 
been settled at the mediation in September 2004 if Mr. Castle had not been involved". I never stated 
to Rockfdrd Weitz or anyone in the fall of 2004, or any other time, "that this dispute would have 
been settled at the mediation in September 2004 if Mr. Castle had notbeen involved". Weitz never 
even made a settlement proposal that satisfied me. 
7. I have reviewed the July 25, 2005 letter from Andrew Schwam attached to attorney 
Brown's April 17,2006 affidavit as Exhibit "A". I was also present at the settlement conference in 
which Rockford Weitz admitted that he had a "weak case". Rockford Weitz went on to say at the 
same meeting that if they had a strong case, they wouldn't even be having settlement discussions 
with us. 
DATED this 18" day of April, 2006. 
= n x r n k  
Steven R. Shook 
A nm n ~ n r  n G  CTFVRN R .  SHOOK - 2 
AND SWORN TO before me this 18'~ day of April, 2006. 
/&PA*+ ,, 
Notavy Public in and forVthe?State of Idaho, 
residing in Moscow, Idaho. 
My Commissioil Expires: 05-05-09 
CERTIFICATE OF SERVICE 
PYz 
I hereby certify that on this 19" day of April, 2006, I caused a true and comet copy of the 
foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown ( ) Overnight Mail 
Attorney at Law 6Q U.S. Mail 
P.O. Box 1225 ( ) Facsimile 
Lewiston, ID 83501 ( ) Hand Delivery 
J C 1 2 J P I - f l f l -  
Robert M. Magyar ' 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlesABrown@cabIeone.net 
Attorney for PlaintiffslCounterdefendants. 
IN TWE DISTRICT COURT OF TI-E SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAI-10, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
5. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
VS. 
TODD A. GREEN and TONIA L. 
GREEN, llusband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANKN.A., 
Case No. CV 2004-000080 
PLAINTIFFS' MOTION TO STRIKE 
AFFIDAVITS OF TODD A. GREEN, 
STEVEN R. SHOOK, AND 
DANIAL T. CASTLE 
CO~NOW~1e~lai11tiffs/counterdefe11dtlllts by audihiugh their attorney of record, 
Charles A. Brown, and move this Cow, pursujnl to I.R.C.P. 7(b)(3) and 12(f), to strike t l~e  
PLATNTZPF'S MOTION TO STRIKE 
AFFIDAVITS OF TODD A. GIXEEN, 
STEVEN R. SHOOK, A m  DANIAL T. 
CASTLE I 
cl~mrlcs A.  EX^. 
P.O.Bo2 l??S/32P Main 51. 
Lewiston, ldsiio 83501 
ZOS-74G-0907no9-7d6-SBH6 [I:=) 
$ 3 9 1  
. ... - , , .mJfin.+.n nnm-67-idV 
. . 
dfidaiits of Todd A. km, StcumR. Shook, and Danial T Cast.lls filcd dl in n p w s r  to plaintiffs' 
Motion to ~ i ~ ~ i l ~ w  Defendants' Request for CosG and Attorney Fees. 
Oral argument i s  requested. 
DATED on this 24th day of April, 2006. 
Charles A. Brown 
Attorney for Plai~~tiffsICounterdefendants. 
I, Charles A. B m w  hereby certify that a tme and correct copy &the foregoing was: 
- mailed by regular fist class md, - sent by facsimile only 
and deposited in the United States to: 208-892-8030 - Magyar 
Post Office 208-882-4190 - SchwB111 
/ sent by facsi~tlile and mailed by - - sent by Fedcral Express, 
regular first class mail, overnight delivery 
deposited in the Uniled Slates 
Post Office 
- hand delivered 
to: Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 24th day of April, 2006. 
PLAINTIFF'S MOTION TO STRIKE 
AFFIDAVITS OF TODD A. GREEN, 
STEVEN R. SHOOK, AND DANIAL T. 
CASTLE 2 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 2129 
CharlcsAl3rown@cableono.nct 
Attorney for PIaintiffs/Counterdefendanls. 
IN THE DISTRIC'i COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAT-IO, IN AND FOR THE COUNTY OF LATAFI 
GERALD E. WITZ and COWXJELO 
J. wExiz,.husband pnd wife ;.~ and WEITZ & SONS, LLC, an 






vs. i Case NO. cv zoo4-0oao80 
) 
TODD A. GREEN and TONlA L. 1 
GREFN, husband and wife, f 
STEVEN R. SI-IOOK and MARY E. 1 
SXLVERNALE SHOOK, DAMAL T. 1 PLAINTIFFS' MOTION TO 
CASTLE and CATFERINE C. ) SHORTEN TIME 





i COMENOW the plail~tiffs/counterdcfendaiits by and tlthro~& their attorney of record, 
1 Chartes A. Brown, and move this Court, pursuant to I.R.C.P. 7(b)(3), for an order shorter~ing time 
Clirdlrr A. Urorm. Eao, 
! P.O. l3nx 1225I324Mnin SL , 
PLAINllFF'S MOTION TO SHORTEN TIME - 1 
Ls~viston, idd,o 83501 
;N-71G-7947n08-7466S&86 (ELK) 
$593 
for &ir ~ ~ : : i ~ ~ ~  to The rcqucst to d~o~%en time is mdr. bcoausc h c  Motion b Strike needs 
to be bmvghl to fhc Cowtrs Mention prior to the Court's hearing of the motions scheduM for 
tomox~ow, April 25,2006. 
DAXJZD on this 24th day of April, 2006. 
m 
Charles A. Brown 
Attorney for Plai~t~iffs/Coimte~defendants. 
1, Charles A. Brown, hereby certify Uiat a true and correct copy ofthe foregoing was: 
- - mailed by regular first class mail, sent by facsi~nile only 
and deposited in ihe United Slates to: 208-892-8030 - Magym 
Post Office 208-882-4190 - Schwam 
! 
I - J sent by facsimile and mailed by - sent by Federal Express, 
I regula first class mail, overnight del ivcj  
deposited in the United States I 
Post Office I - 
- hand delivered 
to: Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
MOSC~W, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street #: 6 
Moscow, ID 83843 
on t h i s  24th day of April, 2006. 
PLAINTIFF'S MOTION TO SI-IORTEN TIME - 2 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
John R. Stegner 
District Judge 
Date: April 25,2006 
GERALD E. WETSZ and CONSUELO J. 
WEITZ, husband and wife, and WETTZ & 
SONS, LLC, and Idaho limited liability 
company, 
Jodi M. Stordiau 
Court Reporter 
Recording: J:3/2006-04-25 
Time: 9:00 A.M. 
Case No. CV-04-00080 
APPEARANCES: 
1 VS. 1 
! ) Plaintiffs represented by counsel, 
I TODD A. GREEN and TONIA L. ) Charles Brown, Lewiston, ID 
I G ~ E N ,  liusband and wife, STEVEN R. ) 
SHOOKand MARY E. SILVERNALE ) Defendants Todd Green and Steven R. 
SHOOK, DDANliAL T. CASTiE and ) shook present with counsel, 
CATHERINE C. CASTLE, and U.S. ) Andrew M. Schwam, Moscow, ID 
BANK, N.A., ) Robert M. Magyar, Moscow, ID 
1 
1 Defendants. 
TODD A. GREEN and TONlA L. 
) 
GREEN, husband and wife, STEVEN R. ) 
SHOOK and MARY E. SKVERNALE ) 
SHOOK, DANIAL T. CASTLE and 1 
CATHERINE C. CASTLE, 1 
Counter-Plaintiffs, 
VS. 
GERALD E. WEITZ and CONSUELO J. 
WEITZ, husband and wife, and WEITZ & 





Subject $Proceedings: POST TRIAL MOTIONS 
Terry Odenborg 
This being the time fixed pursuant to written notice for hearing of post trial motions 
in this case, Court noted the presence of counsel. 
Mr. Schwam directed statements to the Court regarding the recent filings in this 
case. Court stated that Mr. Brow's Motion to Strike was not contained in the file. Court 
recessed at 9:04 A.M. to locate the Motion to Strike, reconvening at 9:06 A.M., Court and 
counsel being present as before. Court stated that he could adjourn this proceeding and 
take up the matter of attorney fees and costs at a later date if Mr. Brown feels he has been 
hindered by the late filing of the affidavits. Mr. Brown requested additional time to 
respond to the affidavits. Mr. Schwa.  argued in opposition to Mr. Brown's Motion to 
Strike. For reasons articulated on the record, the Court denied the defendants' motion to 
exclude the contents of Mr. Brown's affidavit and denied the pl&.tiffs' motion to strilce the 
affidavits filed by the defendants. Court further stated that it would allow Mr. Brown until 
May 2,. 2006, to file responses to defendants Shook, Green and Castle's affidavits and 
allowed Mr. Schwam untiI May 5,2006, to reply to Mr. Brown's response. Court continued 
hearing of the issue of attorney fees and costs until 9:OO A.M. on May 9,2006. 
Mr. Schwam argued in support of the defendants' Motion to Clarify, Correct and 
Reconsider. Court inquired of Mr. Brown if he had objection to this Court deciding this 
case on a preponderance of the evidence. After lengthy colloquy with the Court, Mr. 
Brown indicated that he did not object. Court stated that it is inclined at this time to apply 
the preponderance standard in deciding this case in a parallel decision. Mr. Schwam 
resumed his argument in support of the defendants' Motion to Clariiy, Correct and 
Reconsider. Mr. Brown argued in opposition to the motion. 
Court recessed at 1059 A.M., reconvening at 11:13 A.M., Court and counsel being 
present as before. 
Mr. Brown resumed his argument in opposition to the defendants' Motion to 
Clarify, Coaect and Reconsider. Mr. Schwam argued in rebuttal. Mr. Schwam's rebuttal 
argument was interrupted due to an evacuation of the building for an unrelated event. 
Court recessed at 11:40 A.M. 
APPROVED BY: 
! 
$hErnr R. STEGNER 
DISTRICT JUDGE 
Terry Odenborg 
n --.. h. ~ 1 ~ ~ 1 ,  
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
508-746-5586 (fax) 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for PlaintiffslCounterdefendants 
I 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
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STATE OF IDAHO ) 
) ss. 
County of Latah ) 
I I, Charles L. Graham, being fist duly sworn on my oath, depose and say: 
AFFIDAVIT OF CHARLES L. GRANAM - 1 159'7 
1. That your affiant is competent to testify in this matter, that I am over the age of 
18, and that I make the statements herein of my own personal knowledge and belief. 
2. I am a licensed Idaho attorney. My office is at 414 South Jefferson, Moscow, 
Idaho. 
3. I attended settlement negotiations in May 2005 between the Weitz family and the 
Greens and Shooks. Present were Consuelo Wietz, Rocky Weitz, Ron Landeck, Andrew 
Schwam, and Bob Magyar. Steve Shook and Todd Green were there. I don't remember if their 
wives were present. 
4. I have reviewed the July 25,2005 letter from Mr. Schwam, in which he Asserts 
that Rocky Weitz stated in the course of the negotiations that his case was 'keak." I have also 
reviewed affidavits from Mr. Shook and Mr. Green in which they say the same thing. I do not 
recall Mr. Weitz saying his case was weak and seriously doubt that he did. I remember a general 
I statement by Mr. Weitz at the beginning of the negotiations to the effect that it made sense to 
settle the matter and that there were strengths and weaknesses on both sides. 
5. The affidavits of Mr. Green and Mr. Shook also claim that Rocky Weitz stated at 
the settlement negotiations "that if [Weitzes] had a strong case, [Weitzes] wouldn't even be 
having settlement discussions with [defendants]." Again, I don't remember Rocky Weitz 
making this statement and doubt that he did. The reason the Weitzes engaged in settlement 
negotiations is because it made sense to try to resolve the case before mounting attorney fees 
made it even more difficult. 
AFFIDAVIT OF CHARLES L. GRAHAM - 2 
d- 
DATED tbis day of April, 2006. 
a ,  i 4ii-L iC. 
Charles L. Graham 
& 
SUBSCRIBED AND SWORN' to before me on this& day of April, 2006. 
(seal) 
My commission expires: f-25-2~ll  
I, Charles A. Brown, hereby certify that a true and correct copy of the fcregging was: 
mailed by regular first class mail, - sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
sent by facsimile, mailed by sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
hand delivered 
To: Robert M. Magyar 
Magyar Law Firm 
201 North Main Street 
Moscow, LI) 83843 
On this - day of April, 2006. 
AFFIDAVIT OF CHARLES L. GRAHAM - 3 
Andrew M. Schwam, Esq. 
Schwam Law Office 
5 14 South Polk Street #6 
Moscow, ID 83843 
I. Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
- sent by facsimile only - mailed by regular first class mail, 
and deposited in the United States to: 208-882-1908 -Magyar 
208-882-4190 - SchWm post Office 
- sent by facsimile, mailed by 
regular first class mail, and 
deoosited in the United States 
po'it office 
J hand delivered -
to: Robert M. Magyar 
Magyar Law Firm 
20 1 North Main Street 
Moscow, ID 83843 
4 b- 9 .  on this & day of @, 2006 
- sent by Federal Express, 
overnight delivery 
Andrew M. Schwm, Esq. 
Schwam Law Office 
5 14 South Polk Street # 6 
Moscow, ID 83843 
Charles A. Brown 
Attorney at Law 
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P.O. Box 1225 
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208-746-5886 (fax) 
ISB # 2129 
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P.O. Box 12251324 Main St. 
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I, Consuelo Weitz, being first duly sworn on my oath, depose and say: 
1. These statements are based upon my own personal knowledge and belief. 
2. I attended the mediation in September 2004, the fence dating in November 
2004, and the settlement negotiations in May 2005. 
3. The April 18, 2006 affidavits of Mr. Green and Mr. Shook, and the 
July 25, 2005 letter from Mr. Schwam, claim that Rockford Weitz stated at the settlement 
negotiations in May 2005 that our side of the case was "weak." Rockford Weitz never stated at 
the settlement negotiations in May 2005 that our side of the case was "weak." However, 
Rockford Weitz did state at the settlement negotiations in May 2005 that litigation is inherently 
unpredictable and expensive and, thus, settlement provides the opportunity to save legal fees and 
devote those savings toward resolving the dispute in a mutually agreeable and amicable fashion. 
4. The April 18, 2006 affidavits of Mr. Green and Mr. Shook claim that 
Rockford Weitz stated at the settlement negotiations in May 2005 "that if Eplaintiffs] had a 
strong -case, Cplaintiffs] wouldn't even be having settlement discussions with [defendants]." 
i Rockford Weitz never made such a statement at the settlement negotiatiolis in May 2005. 
, . 
5. During the mediation in September 2004, we offered to purchase the 
I 
disputed property for $60,000.00. The defendants rejected our offer. When the defendants 
I opened negotiations with an offer to sell the disputed property for $500,000.00, it was a slap in 
I the face. Despite receiving what I considered to be beasonable offers from the defendants, we 
kept open mind and tried to explore creative ways to arrive at a settlement, such as purchasing 
the disputed property subject to restrictive covenants that would prohibit logging or erecting 
structures on the disputed property. Late in the afternoon, Judge Kerrick shared with us that the 
defendants had asked what he would offer, and he suggested that it might be appropriate to start 
with fair market value of the land. Notably Mr. Green purchased the disputed property for 
$2,000.00 per acre and our offer of $60,000.00 for the approximately 8.5 acres equaled just over 
$7,000.00 per acre. At the end of the day, Mr. Schwam, the defendants' attorney, asserted that a 
six-figure offer would be required to purchase the disputed property. 
6. The April 18, 2006 affidavits of Mr. Green and Mr. Shook, and the 
I 
April 19, 2006 affidavit of Mr. Castle, dispute the fact that we offered to purchase the disputed 
I 
property for $60,000.00 at the mediation in September 2004. We are happy to waive our 
I 
1 AFFIDAVIT OF CONSUELO 5. WEITZ 
IN SUPPORT OF PLAINTIFFS' MOTION 
I TO DISALLOW DEFENDANTS' REQUEST 
FOR COSTS AND ATTORNEY FEES 
Charles A. Brown, Erq. 
P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
ZOS-746-9947n08-746-58S6 (fan) 
confidentiality rights to the mediation so Judge Kerrick can testify to this Court about the offers 
made by both parties. We have no fear of what Judge Kerrick will reveal. 
7. Our offer to purchase the disputed property for $60,000.00 was never 
rescinded and was again reiterated on September 23, 2005 in Mr. Brown's letter to Mr. Schwam. 
Although our legal fees were significant by that time, we did not seek to recoup those costs, but 
rather just wanted to put the entire situation behind us. The defendants continued to reject our 
offer. 
8. I am puzzled by Mr. Green's assertion in his April 18, 2006 affidavit that 
he offered to sell me the disputed property for the amount that he had received from his other 
purchasers and then for what he had paid for the land with all of this occurring before lawyers 
were involved. If he is inischaracterizing the initial brief telephone conversations that started 
this entire dispute as legitimate offers that were "refused," that would be consistent with the 
defendants' pervasive misrepresentations that have plagued this entire case. In fact, Mr. Green 
made no offers to sell the disputed property to me or my family prior to the mediation in 
September '2004, when the defendants offered to sell it for $500,000.00. It is also notable that it 
is simply illogical that Mr. Green could offer to sell land to the Weitz's that he had already sold 
as the time line in his affidavit indicates. Although that, too, is consistent with his keeping the 
land that he had already been paid for through a settlement that included costs to resurvey and 
prepare new land descriptions. 
9. During the settlement negotiations in May 2005, we opened the 
negotiation by offering to pay $5,000.00 per acre to Mr. Green and Mr. Shook for their portions 
of the disputed property, letling Mr. Castle keep his portion of the disputed property, and having 
all parties dismiss all claims in the lawsuit. Mr. Green and Mr. Shook responded to this initial 
offer by offering to sell their portions of the disputed property for a total of $120,000.00 
($60,000.00 for Mr. Green and $60,000.00 for Mr. Shook), provided that we let Mr. Castle keep 
I 
his portion of the disputed property and that all parties dismiss all claims in the lawsuit. 
I 
10. The April 18, 2006 affidavit of Mr. Green claims that, during the 
i settlement negotiations in May 2005, he offered to walk away hom the lawsuit and absorb all his 
legal fees and costs if we would just dismiss our claims against the defendants. The April 18, 
2006 affidavit of Mr. Shook claims that, during ihe settlement negotiations in May 2005, he 
I 
I AFFLDAVIT OF CONSUELO 3. WEITZ 
IN SUPPORT OF PLAJNTIFFS' MOTION 
TO DISALLOW DEFENDANTS' REQUEST 
FOR COSTS AND ATTORNEY FEES 
Charier A. Brown, Bq.  
P.O. Box 12251324 Main $1. 
Lewislon. Idd?o 83501 
offered to walk away from the lawsuit if the Weitzes would just disrniss their claims against the 
defendants. The offer described by Mr. Green and Mr. Shook was made and quickly withdrawn. 
Acceptance of this offer would have required us to give up all claims to the disputed property, 
including any access rights. Moreover, their offer did not include Mr. Castle, which left us open 
to M e r  litigation, and we were not comfortable being left without a complete resolution of the 
case. Mr. Green and Mr. Shook withdrew the offer quickly and negotiations continued with a 
focus on defendants owning the property subject to usage restrictions for various terms of years 
and plaintiffs having Iimited access rights. Mr. Green and Mr. Shook wanted $30,000.00 each to 
agree to restrict their ability to erect structures and cut timber on the property for 50 years or 
$20,000.00 each to apply the same restrictiolis for 20 years. 
11. We have bent over backwards to try and settle this case. Our bona fide 
offers have been rejected by the defendants. Rather than work with us to draw up a mutually 
agreeable settlement, the defendants have been more interested in alleging that the saplings that 
were removed were worth tens of thousands of dollars, and we were going to be fully liable for 
all attorney fees. We had no choice but to proceed to trial. 
DATED on t h i s 2 2  day of April, 2006. 
R e  
Consuelo J. Weitz 
'& 
SUBSCRIBED AND SWORN to before me on tliis 2 day of April, 2006. 
(SEAL) 
AFFIDAVIT OF CONSUELO J. WEITZ 
IN SUPPORT OF PLAINTIFFS' IMOTION 
TO DISALLOW DEFENDANTS' REQUEST 
FOR COSTS AND ATTORNEY FEES 
My commission expires on: 
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Charier A. Bmwn, Esq. 
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Post Office 
sent by facsimile ody 
to: 208-882-1908 - Magyar 
208-882-4190 - Schwam 
- sent by Federal Express, - sent by facsimile, mailed by 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
/ hand delivered -
to: Robert M. Magyar 
Magyar Law Firm 
201 North Main Sheet 
Moscow, ID 83843 
Andrew M. Schwsun, E s ~ .  
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
n- !$I, 2006. on this a day of 
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Charles A. Brown, Bsq. 
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I, Rockford Weitz, being first duly sworn on my oath, depose and say: 
1. These statements are based upon my own personal knowledge and belief. 
2. I attended a significant portion of the mediation in September 2004, the 
fence dating in November 2004, and the settlement negotiations in May 2005. 
3. 1 have reviewed the letters attached to the April 17, 2006 affidavit of 
Mr. Brown, the April 18,2006 affidavits of hlr. Green and Mr. Shook, and the April 19, 2006 
affidavit of Mr. Castle. 
4. The April 18, 2006 affidavits of Mr. Green and Mr. Shook, and the 
July 25, 2005 letter from Mr. Schwam, claim that I stated at the settlement negotiations in May 
2005 that our side of the case was "weak." I never stated at the settlement negotiations in May 
2005, or at any other time, that our side of the case was "weak." However, I did state at the 
settlement negotiations in May 2005 that litigation is inherently unpredictable and expensive 
&d, thus, settlement provides the opportunity to save legal fees and devote those savings toward 
resolving the dispute in a mutually agreeable and amicable fashion. 
5. The April 18, 2006 affidavits of Mr. Green and Xr. Shoolc claim that i 
stated at the settlement negotiations in May 2005 "that if Cplaintiffs] had a strong case, 
[plaintiffs] wouldn't even be having settlement discussions with [defendants]." I never made 
such a statement at the settlement negotiations in May 2005 or at any other time. 
6. During the mediation in September 2004, we offered to purchase the 
disputed property for $60,000.00. The defendants rejected our offer. When the defendants 
opened negotiations with an offer to sell the disputed property for $500,000.00, it was a slap in 
the face. Despite receiving what I considered to be unreasonable offers from the defendants, we 
kept an open mind and tried to explore creative ways to arrive at a settlement, such as purchasing 
the disputed property subject to restrictive covenants that would prohibit logging or erecting 
structures on the disputed property. 
7. The April 18, 2006 affidavits of Mr. Green and Mr. Shook, and the 
April 19, 2006 affidavit of Mi. Castle, dispute the fact that we offered to purchase the disputed 
property for $60,000.00 at the mediation in September 2004. We are happy to waive our 
confidentiality rights to the mediation so Judge Kerrick can testify to this Court about the offers 
made by both parties. We have no fear of what Judge Kerrick will reveal. 
AFFIDAVIT OF ROCKFORD WEITZ 
IN SUPPORT OF PLAINTIFFS' MOTION 
TO DISALLOW DEFE'ENIIANTS' WQUEST 
cnsrs AND ATTORNEY FEES 2 
Charios A. Brown, Erq. 
P.O. Box 12251324 Main St. 
Lcwiston, Idaho 83501 
208-746-99471208-146-5886 (fa) 
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8. Our offer to purchase the disputed property for $60,000.00 was never 
rescinded and was again reiterated on September 23,2005 in Mr. Brown's letter to Mr. Schwam. 
Although our legal fees were significant by that time, we did not seek to recoup those costs, but 
rather just wanted to put the entire situation behind us. The defendants continued to reject our 
offer. 
9. Mr. Green, Mr. Shook, Penny Morgan, Harold Osborne, Gerald Weitz, 
Consuelo Weitz, and I attended the fence dating in November 2004. Prior to the felling of each 
tree for fence dating purposes, we asked Mr. Green and Mr. Shook for permission to fell the 
trees. At their request, we refrained from felling any trees on Mr. Castle's portion of the 
disputed property. We wanted to be accommodating and to not inflame the dispute. During the 
fence dating, both Mr. Green and Mr. Shook told me that our dispute would have been settled at 
the mediation in September 2004 if Mr. Castle had not been involved. They seemed 
embarrassed by the behavior of their side at the mediation. 
10. During the settlement negotiations in May 2005, we opened the 
negotiation by offering to pay $5,000.00 per acre to Mr. Green and Mr. Shook for their portions 
of the disputed property, letting Mr. Castle keep his portion of the disputed property, and having 
all parties dismiss all claims in the lawsuit. Mr. Green and Mr. Shook responded to this initial 
offer by offering to sell their portions of the disputed property for a total of $120,000.00 
($60,000.00 for Mr. Green and $60,000.00 for Mr. Shook), provided that we let Mr. Castle keep 
his portion of the disputed property and that all parties dismiss all claims in the lawsuit. 
11. The April 18, 2006 affidavit of Mr. Green claims that, during the 
settlement negotiations in May 2005, he offered to walk away from the lawsuit and absorb all his 
legal fees and costs if the Weitzes would just dismiss their claims against the defendants. The 
April 18, 2006 affidavit of Mr. Shook claims that, during the settlement negotiations in May 
2005, he offered to walk away from the lawsuit if the Weitzes would just dismiss their claims 
against the defendants. The offer described by Mr. Green and Mr. Shook was made and quickly 
withdrawn. Acceptance of this offer would have required us to give up all claims to the disputed 
property, including any access rights. Moreover, their offer did not include Mr. Castle, which 
left us open to further litigation, and we were not comfortable being left without a complete 
resolution of the case. Mr. Green and Mr. Shook withdrew the offer quickly and negotiations 
continued with a focus on defendants owning the property subject to usage restrictions for 
AFFWAVIT OF ROCKFORD WEITZ 
IN SUPPORT OF PLAINTIFFS' MOTION ~ i iar~os  A. Brown, ~sq.. 
TO DISALLOW DEFENDANTS' REQUEST P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
FOR COSTS AND ATTORNEY FEES 3 208-746-9947noa-746-5886 (fau) 
$ GO52 
various terms of years and plaintiffs having limited access rights. Mr. Green and Mr. Shoolc 
wanted $30,000.00 each to agree to restrict their ability to erect structures and cut timber on the 
property for 50 years or $20,000.00 each to apply the same restrictions for 20 years. 
12. We have bent over backwards to try and settle this case. Our bona fide 
offers have been rejected by the defendants. Rather than work with us to draw up a mutually 
agreeable settlement, the defendants have been more interested in alleging that the saplings that 
were removed were worth tens of thousands of dollars, and we were going to be fully liable for 
all attorney fees. We had no choice but to proceed to trial. 
DATED on this day of April, 2006. 
Yt 
SUBSCRIBED AND SWORN to before rile on this a day of April, 2006. 
Notary Public for I&O 
Residing at: &&eGrrp 
My commission expires on: 
as. ao / I  
AFFIDAVIT OF ROCKFORD WEITZ 
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FOR COSTS AND ATTORNEY FEES 4 
Charier A. Brow, Esq. 
P.O. Box 12251324 Main St. 
' Leviston, Idaho 83501 
208-746-99471208-746-5886 (f x) 
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I, Charles A. Brown, hereby certify tliat a true and correct copy of the foregoing was: 
- mailed by regular fxst class mail, - sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
- sent by Federal Express, - sent by facsimile, mailed by 
regular first class mail, and overnight delivery 
deposited in the Uilited States 
Post Office 
4 hand delivered 
w 
to: Robert M. Magyar 
Magyar Law Firm 
201 North Main Street 
Moscow, ID 83843 
ha b 
on this _h day of legil, 2006. 
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I, Ronald J. Landeck, being first duly sworn on my oath, depose and say: 
1. That your affiant is competent to testify in this matter, that I am over the 
age of 18, and that I make the statements herein of my own persona1 knowledge and belief. 
2. I am a duly licensed attorney in the State of Idaho and my practice is 
located at 414 South Jefferson, Moscow, Idaho. 
3. I was the attorney for the above-named plaintiffs in the above-entitled 
matter until May 31,2005. 
4. Prior to filing the plaintiffs' complaint in ljebruasy 2004, 1 visited the 
property and conducted extensive factual and legal research to determine the viability of the 
plaintiffs' claims. In my professional opinion, the plaintiffs' complaint presented bona fide 
claims. 
5. I attended the mediation in September 2004 and the settlement 
negotiations in May 2005. 1 was present with the Weitzes when they interacted with the 
defendants during the September 2004 mediation and the May 2005 seti.lement negotiations. 
6. I have reviewed the letters attached to the April 17, 2006 affidavit of 
Mr. Brown, the April 18, 2006 affidavits of Mr. Green and Mr. Shook, and the April 19, 2006 
affidavit of Mr. Castle. 
7. The April 18, 2006 affidavits of Mr. Green aid Mr. Shook, and the July 
25, 2005 letter from Mr. Schwam, claim that Rockford Weitz stated at the settlement 
negotiations in May 2005 that his side of the case was "weak." I have no recollection of 
Rockford Weitz stating at the settlement negotiations in May 2005 that his side of the case was 
"weak." Such a statement would not. be consistent with any statements made by Rockford Weitz, 
Consuelo Weitz, or their counsel during the May 2005 settlement negotiations, and I am 
convinced the statement was not made. 
8. The April 18, 2006 affidavits of Mr. Green and Mr. Shook claim that 
Rockford Weitz stated at the settlement negotiations in May 2005 "that if lplaintiffs] had a strong 
case, [plaintiffs] wouldn't even be having settlement discussions with [defendants]." Again, I 
have no recollection that Rockford Weitz made such a statement at the settlement negotiations in 
May 2005, as this was not the plaintiffs' position and would not be consistent with all other 
Chsles A. Brown, Esq. 
' P.O. Box 12251324 Maln St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (fax) 
statements made by Rockford Weitz during the May 2005 settlement negotiations. I am 
convinced the statement was not made. 
9. The September 2004 mediation lasted most of a day. The defendants 
opened negotiations with an offer to sell the disputed property for $500,000.00. Despite 
receiving what I considered to be unreasonable offers from the defendants, the Weitzes kept an 
open mind and tried to explore creative ways to arrive at a settlement, such as purchasing the 
disputed property subject to restrictive covenants that would prohibit logging or erecting 
structures on the disputed property. Various offers were made by the Weitzes daring the day, 
with-their final offer being in the range of $60,000.00, as I recall, to purchase the disputed 
property. 
10. During the settlement negotiations in May 2005, the Weitzes opened the 
negotiation by offering to pay $5,000.00 per acre to Mr. Green and Mr. Shook for their portions 
of the disputed property, letting Mr. Castle keep his portion of the disputed property, and having 
all parties dismiss all claims in the lawsuit. Irecall that Mr. Green and Mi. Shook responded to 
this initial offer by offering to sell their portions of the disputed property for a total of 
$120,000.00, provided that the Weitzes let Mr. Castle keep his portion of the disputed property 
and that all parties dismiss all claims in the lawsuit. 
11. The April 18, 2006 affidavit of Mr. Green claims that, duing the 
settlement negotiations in May 2005, he offeredto walk away from the lawsuit and absorb all his 
legal fees and costs if the Weitzes would just dismiss their claims against the defendants. The 
April IS, 2006 affidavit of iMr. Shook claims that, during the settlement negotiations in May 
2005, he offered to walk away fiom the lawsuit if the Weitzes would just dismiss their claims 
against the defendants. I believe the offer described by Messrs. Green and Shook was made and 
quickly withdrawn. Acceptance of this offer by the Weitzes would have required them to give up 
all claims to the disputed property, including any access rights. Moreover, I recall that their offer 
did not include Mr. Castle, which left the U7eitzes open to further litigation, and the Weitzes 
were not comfortable being lefl without a complete resolution of the case. Messrs. Green and 
I 
1 Shook withdrew the offer quickly a ~ d  negotiations continued with a focus on defendants owning 
i 
i the property subject to usage restrictions for various terms of years and plaintiffs having limited 
access rights. Messrs. Green and Shook wanted $30,000.00 each to agree to restrict their ability 
Charles A Brow, Esq 
P.O. Box 12251324 Mail St. 
Lewirlan, Idaho 83501 
208-746-99471208-746-5886 (fa") 
to erect structures and cut timber on the proper@ for 50 years or $20,000.00 each to apply the 
same restrictions for 20 yeas. 
DATED on this a day of April, 2006. 
ar" SUBSCRIBED AND SWORN to before me on this _day of April, 2006. 
My commission expires on: 
g- 25-2011 
p.0. BOX 12251324 Main St. 
Lcwiston, Idaho 83501 
208-746-99471208-746-5886 (fan) 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
- mailed by regular first class mail, - sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwam 
- sent by facsimile, mailed by 
regular first class mail, and 
deaosited in the United States 
pdst Office 
/ hand delivered -
to: Robert M. Magyar 
Magyar Law Firm 
I 
I 
201 North Main Street 
Moscow, ID 83843 
sent by Federal Express, 
overnight delivery 
Andrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street ft 6 
Moscow, ID 83843 
I ,a P* 




Charles A. Brown, Bsq. 
MAGYAR LAW FIRM 
Robert M. Magyar #I 667 
530 South Asbury St. - Suite 5 
P . 0  Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
5 14 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
CLER;I CF o.smIcr COURT 
LAW6 COUNTY 
BY ~ ~ E P I I T Y  
Attorneys for Defendants/Counterplaint%s: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF TI33 
STADCE OF IDANO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
1. husband and wife, and V3"fiITZ ) Case No. CiT-04-000080 
& SONS, LLC, an Idaho limited liability 1 
company, 1 
1 
PlaintifFsICounterdefendants, ) AFFDAYIT OF STEVEN R SHOOK 
v ) 
1 
TODD k GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DAMAL T CASTLE and CATHERINE ) 
C CASTLE, and U S BANK N A ,  1 
> 
STATE OF IDAHO ) 
ss: 
County of Latah 1 
STEVEN R. SHOOK, being Erst duly sworn upon oath, deposes and says: 
1. I am one of the Defendants - Counterplaintiffs in this matter. 
2. The information contained in this &davit is based upon my own knowledge. 
AFFIDAVIT - 1 1616  
3. I was present throughout the May 2005 settlement negotiations which involved 
multiple meetings on more than one day. . 
4. Rockford Weitz has obviously forgotten his opening remarks made on the last 
day we met. On that day Rockford Weitz acted as spokesman for the Weitz side. We were 
seated at a Iong table with Mr. Green, our attorneys and me on one side and Rockford Weitz and 
one of the Weitz attorneys next to him with his mother and another attorney at the end of the 
table. Rockford Weitz opened the meeting with words spoken in soR tones. His opening 
remarks included words that were approximately as follows: "We realize we have a weak case. 
We would not be here if we didn't." Since eveiyone in the room already knew it, Mr. Weitz's 
I 
i acknowledgment of a weak case probably would have helped the negotiations but the second 
I 
I part made me: think that I might be foolish to beoeering-concessions when Weitz would not be 
I 
r doing the sane if they had the strong case. The first time after this that I and Todd Green were 
alone with our lawyers, we discussed these feelings and ultimately we continued negotiating. 
5. Well into the negotiations but not at the last meeting Mr. Schwarn conveyed our 
offer to end the matter with both sides dropping all their claims and no money being paid to us 
This offer was for all of us including the Castles and the Weitz were told this. Weitz never 
accepted this offer and instead rejeGted it by making counteroffers When this offer was made 
it included letting Weitz continue to recreate on the land but they were informed that the Castles 
would allow recreation but would not want motorized vehicles on their portion. 
6.  During the May 2005 negotiations Mrs. Weitz would not consider any proposal 
unless it gave her all of the land. She never offered to let Castles keep their land. At one point 
during the May negotiations, she stated that if she did not own the land, she would not use it. 
Todd Green and I suggested that letting Castles keep their land might help reach a settlement. 
At one point Todd and I offered to sell our land and Iet Castles keep theirs but our offer was not 
AFFIDAVIT 
accepted. During the May negotiations Rockford Weitz said that any settlement had to include 
the Castles land. 
7. St is not correct that Weitz offered $60,000.00 ($7001.16 per acre) in September 
2004. In fact they were still offering less than this when they opened the May 2005 negotiations 
with an offer of $5000.00 per acre. In their most recent affidavits thay have admitted that they 
opened at $5000.00 per acre in May 2005. Weitz did not offer $60,000.00 ($7001.16 per acre) 
until later in the May 2005 negotiations but my wife and I could not accept this because Weitz 
always reksed to agree to refrain from logging and building on the land during our lifetime. 
8. Any offer my wife and S made to sell our land lo Weitz without restrictions was 
made for what we felt was a fair market price. We considered the fact that the land would 
immediately provide timber income. The price we set also considered our understanding that a 
timbered lot in the N d g  addition had recenily sold for about $60,000.00 per acre, as well as 
our understanding that Weitz was asking between $12000.00 and $15,000.00 per acre for bare 
crop land lots that they were selliug. The lots Weitz were selling had much more limited views 
relative to the land in dispute. We offered to sell for much less if Weitz would agree not to log 
and/or build for 50 years but this was refused by their counteroffers. 
9. The last sentence in Mr. Landecks' affidavit states "Messrs. Green and Shook 
wanted $30,000 00 each to agree to restrict their ability to erect structures and cut timber on the 
property for 50 years or $20,000.00 each to apply the same restrictions for 20 years." This is not 
correct. Offers to restricf uses dl involved restricting Weitz's use if they received ownership. 
The restrictive covenants on my land restrict my logging of mature timber. More importantly, 
Weitz was well aware that I was upset that they would ever log the top of Moscow Mountain. 
AFFIDAVIT 
10. My wife and I were reasonable and made red efforts to settle this dispute even 
though I knew that the fence upon which Weitz based their claim did not exist in 2002 and had 
not existed for some time. 
DATED this 5 day of May, 2006. 
STEVEN R. SHOOK 
SUBSCRIJ3ED AND SWORN TO before me this day of May, 2005 
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CERTIFICATE OF SERVICE 
Ti 
I hereby cerdIjr that on this A day of May, 2006, I caused a true and correct 
copy of the foregoing AFFIDAVIT to be sewed on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
U.S.Mai1 
($O FacsiiIe 
( ) Hand Delivery 
&-M -,-%- 
Andrew Schwam 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCEIWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for Defendants/Counterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND SUDICTIY; DISTRICT OF T J B  
I 
I 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
1 
GERALD E. WEITZ and CONSUELO " '  )~ j 
J. WEXTZ, husband and wife, and WEiTZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho Iimited liability ) I 
I company, 1 
1 
I 
PIaintSsfCounterdefendmts, AFFIDAVIT OF TODD A. GREEN 
I v 1 
) 
TODD A. GREEN and TONIA L. GREEN, ) 
husbmd and wife, STEVEN R SHOOK 
and MARY E. SILVERNAZ.E SHOOK, ) 
DANIAL T. CASTLE and CATHEFJBE ) 




STATE OF WAN0 
County of Latah 
I 
I 
TODD A. GREEN, being first duly sworn upon oath, deposes and says: 
I 
I 1. I am one ofthe Defendants - Counterplaintiffs in this matter 
2. The information contained in this affidavit is based upon my own knowledge 
3. In paragraph 8 of Mrs. Weitz's latest asdavit (signed April 27, 2006) she 
disputes that I offered to sell her the land for the same price that I was offering it to others. But 
she admitted this in her Preliminary Injunction Ilearing testimony found in the transcript at 
pages 224 and 225. These two pages are copied and highlighted below. 
'I Some fashion and ultimately to Mr. Green? something t o  the effect of, tha t  if we  were to offer him 
2 A. It know they lived -- 1 don't know where they 
3 lived, hut  i t  'was never on the property. 
4 Q. And you did no! know them? would be reiuemeit tcs pay that  klnd of money 'io buy iiiy 
. . 5 A. I did nor know them. o w n  land back. 
6 (DEFENSE CONFERS) &R. SCHWAM: I havengthing further. 
7 4. (By-Mr: SchWanif 'Mil yoi~ have a telephone' THE COURT: Redirect, Mr. Landeck? 
8 ;conversation with Mr. Green after the blading took MR. LANDECK: None, Your Honor. 
9 piace? EXAMINATION 
? O  A;'-I believe so. BY THE COURT: 
11 ' Q. And did youhave a second telephone conver~atlo"~ q. Ms. Welh, I'm confused by Exhibit N, page seven. 
' 12 'With.iiirg afterthwbiading toox place? 
13 A. 'Yes. 
14 Qr rJid you haveany occasion durit~g either of those 
Q. you indicated that that was to designate a 
25 ConYerSations to discuss with him the price he paidfor north-south line? 
16 . theiand.that hepurchastid? 
A. That's correct. 
17 , A.?~"ibeiieve tha tmay  have come up. 
$8 : Q.. And would be correct that he bid you that he 
that north-south line be? 
19 paid $2,000 an acre for theland that is now in dispute? A. t he north-south line tha t  that  w e s  referring €0 
20 A. yes. have extended from the fence to the -- let's see, 
21 ; Q. And would I[ be correct that you said to him it i t w ~ u l d  come down this way. It would have started a t  
22 wasn'twbfth (hit? 
the fence, which was  the  boundary t o  our proPeFty and 
23 A; N o ,  ht wouldn't be correct. at[ through the  roads, t he  bench roads, that  cut across 
24 Q: Whatdid you say to him? 
25 A,, I can't recafleverything w e  said. He said -' 
24  of 293 56 of 74 sheets 
4. Also in paragraph 8 she says it would be illogical for me to offer to sell what I 
had already sold. She must be referring to the obvious wording error that was made in 
paragraph 5 of my last affidavit when it reads "for the amount I had sold to my other 
purchasers". The Court knows that my offer took place right aRer the blading and before I sold 
to anyone. I was just trying to make the point that I offered it to her at the same price I was 
asking of anyone and not a higher price. 
5 I was present throughout the May 2005 settlement negotiations which involved 
meetings on more than one day. 
6 .  Rockford Weitz must not remember the opening remarks he made on the last 
day we met. On that day Rockford Weitz acted as spokesman for the Weitz side. We were 
seated at a long table &th Steve Shook, our attorneys and me on one side aild'Rockford Weitz 
and one of the VJeitz attoneys next to him with his mother and the other attorney at the end of 
the table. Rockford Weitz spoke &st. His remarks included words that were approximately as 
follows: 'We realize we have a weak case. We wouldn't be here if we didn't." I already knew 
that Weitz felt they had problems with their case because at the previous meeting they said they 
were going to change their base. %e part about not being here iftheir case wasn't weak really 
annoyed me. I was there trying to settle and I didn't have a weak case. 
7. At the close of the trial in October when everyone was getting ready to leave, Dr. 
Gerald Weitz came up to Bob Magyar while I was standing nearby and said to Bob "The next 
time I get in trouble, I'm hiring you two. My wife is so stubborn .......". Dr. Weitz was stopped 
in mid-sentence by RocWbrd Weitz who said "Stop, don't say anymore dad." If Dr. Weitz had 
not gone along with his wife, I would not owe my lawyers over $100,000.00. 
8. On one occasion aRer meeting in private with Steve Shook and my attorneys we 
returned to the negotiating room. Mr. Schwam conveyed our offer to end the matter with both 
sides dropping all their claims and no money being paid to us This offer was for all of us 
including the Castles and the Weitz were told this I could not settle without the Castles It 
would do me no good because I had to pay to defend Castles' title Weitz never accepted this 
offer and instead made a counteroffer so my offer was gone When this offer was made it 
included letting Weitz continue to use the land but they were told that the Castles would not 
want motorized vehicles on their portion 
9. During the May 2005 negotiations Ws. Weitz would not consider any proposal 
unless it gave her all of the land She never offered to Iet Castfes keep their land At one point 
during the May negotiations, she stated that if she did not own the lpd, she would not use it 
Steve and I suggested that letting Castles keep their land might help reach a settlement. At one 
point Steve Shook and I offered to seU our laad and let Castles keep theirs but our offer was not 
accepted Sometime during the May negotiations Rockford Weitz .toid us that any settlement 
had to lncIude the Castles' land. 
10 It is not correct that Weitz offered $60,000 00 ($7001.16 per acre) in 
September 2004 In fact they were still offering less than this when we started the May 2005 
negotiations. At the start they offered $5000 00 per acre. fn their most recent affidavits thay 
have admitted that they started at $5000 00 per acre in May 2005 Weitz did not offer 
$60,000 00 ($7001 16 per acre) until later in the negotiations but f could not accept this because 
at such a price, I wanted Weitz to agree not to log or build for 50 years and they would not agree 
I I Any offer I made to seU the land to Weitz without restrictions was made for 
what I felt was a market price I knew that Weitz would immediately log the land and earn 
back a good part of the price The price I set was also based on my understanding that lots in 
the Nearing subdivision were selling for about $60,000 00 per acre and my understanding that 
Weitz was asking about $13,000 00 per acre for much bigger lots that they were selling 
. A I 6 2 3  
12. The last sentence in Mr. Landecks' &davit states "Messrs. Green and Shook 
wanted $30,000.00 each to agree to restrict their ability to erect struch*res and cut timber on the 
property for 50 years or $20,000.00 each to apply the same restrictions for 20 years." This is not 
correct. Offers to restrict uses al l  involved restrictkg Weitz's use if they received ownership. 
The restrictive covenants on my land restrict my logging of mature timber. More importantly, 
Weitz was well aware that I was upset that they would ever log the top of Moscow Mountain. 
13. I honestly tried to settle this dispute. 
DATED t b i s E  day of May, 2006 
7lLL.l A k  
Todd A. Green 
SUBSCRIBED A;P\TTj SWORN TO before me this 5- day of May, 2005. 
Residing in Moscow, Idaho. 
My Commission Expires.<&, 2 1 z0 07 J y ,  
CERTIFICATE OF SERVICE 
ryl. 
I hereby certify that on this 5day of May, 2006,I caused a hTle and correct 
, copy ofthe foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Chasles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, a) 83501 
Andrew Schwam 
( ) Overnight Mail 
yc) U.S. Mail 
(x) Facsimile 
( ) Hand Delivery 
MAGYAR LAW FIRM 
Roberl M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Audrew Schwam #I573 
5 14 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICounterplaintiffs: GTeens, Shooks and Castles 
IN THE DISTRICT COURT OF TJXE SECOND JUDICIAL DISTRICT OF THE 
STATE OF EDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
3. WEITZ, husband and wife, and WEITZ ) Case No CV-04-000080 
P1: SONS, LLC, an Idaho limited llabzity ) 
company, 1 
1 
PlaintiffslCounterdefendants, 1 AFFTDAVTT OF DANLCIT, T. CASTLE 
v. 1 
1 
TODD A. GREEN and TOMA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SEVERNALE SHOOK, ) 
DANIAL T. CASTLE and C A T H E W  ) 




STATE OF IDAHO 1 
ss: 
County of Latah 1 
DANIAL T. CASTLE, being Erst duly sworn upon oatb, deposes and says: 
1. I am one of the Defendants - Counterplaintiffs in this matter. 
2. The information contained in this &davit is based upon my own knowledge. 
3. L was not physicdy present at the May 2005 settlement negotiations but was 
AFFIDAVIT - 1 
available by telephone as a result of advance arrangements. 
4. Mr. Schwam and Mr. Magyar spoke to me before the May 2005 negotiations and 
knew that I would agree to a settlement that retained my ownership but did not 
include any iinancial compensation. 
5. With regard to the opening $500,000 offer, f was the main contributor to ihe need 
for such a large sum. I did not want to sell my property. I especially did not 
want to sell to someone who was going to log it and possibly build on it. I chose 
a price that would communicate that an outright unrestricted sale was not 
possible. After this there was some discussion of other ways to settle but they 
were not tiuitkl because Weitz seemed always to want ownership without 
restriction. 
$4 DATED this S' day of May, 2006. 
DANIAL T. CASTLE 
SUBSCRlBD AND SWORN TO before me this@ day of May, ZOO5 
NOTARY PUBLl 
AFFIDAVIT 
CERTIFICATE OF SERVICE 
? day of May, 2006, I caused a true and correct I hereby certify that on this ____ 
copy of the foregoing AFFIDAVIT to be served on the following in the manner indicated below: , 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 




( ) Overnight Mail 
U.S. Mail 
(4 Facsimile 
( ) Hand Delivery 
Charles A. Brown 
~t torney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fa) 
ISB # 2129 
~harles~~rown@cab.bieone.net 
Attorney for PlaintiFfs/CounterdefendantsS 
IN THE DISTNCT COURT OF TIE SECOND JUDICIAL DISTNCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
5. WEITZ, husband and wife ) 
and WElTZ & SONS, LLC, an 







1 Case No. CV 2004-000080 
> 
I 
TODD A. GREEN and TON& L. 1 
GREEN, husband and wife, 1 
STEVEN R. SHOOK and MARY E. 1 
SULVERNALE SHOOK, DANIAL T. 1 AFFIDAVIT OF C;ERALD E. WEITZ 
CASTLE and CATHERINE C. 1 




AFFTDAVJT OF GERALD G WETTZ 1 
C h ~ l e A .  Brown, Esq. 
P.O. Box 12241326 Msin $1. 





County ofLatab ) 
I, GERALD E. WEKZ, Wng f i t  duly sworn OIT my oath, depose ond say: 
1. fi- statemmu ere b e d  upon my own pcrscnal ktiowlcdgc aud bclid 
and I; am onc of Pfic plainti& hvc-name& 
2. I have mviewed the Afiidavit of  Todd A. Great, dated May 5,  2006, 
v&ch in paragraph 7. refwces an alleged wnversairon I had 4 t h  Mr. Magyar. Imnri~ediat~ly 
&er the trial, Mr. Magyar and 1 did falk and Mr. Mawat showed ma s grertl deal o~profession~l 
cowesy and mpcct. Both or us c ~ e g c d  plosanuies. Xhe mwmcnt8 imputed to me isy 
Mr. Oreen were simply not wered by mc. 
DATED on this day of May, 2006 
SUBSCRIBED A M )  SWORN to befote me on rhir 3- day o f ~ ~ ~ ,  2006 
@,z&&,+$& d , f 2 f / ~ ~ # m u  
NOW Public for Id@ 
(SEW Residing a t : M @  d?P 
& commission expires 011: 
6- f 3 . ~ 9 &  
stiitc of %zhu 
AFFIDAVIT OF GERALD E TlrEITZ 
I, Cllmla A. Brmm, hereby certify that n W e  md comct copy of tlw foregoing was: 
- mailed by regular first class mail, sent by facsimile only 
a d  deposited in the United States to: 208-892-8030 - Magya 
Post Office 208-882-4190 - Schwam 
/ sent by facsimile, mailed by - sent by Federal Express, -
regular first class mail, and overnight delively 




to: Robert M. Magyar 
Magyar Law Firm 
201 North Main Street 
Moscow, ID 83843 
I on this c V d a y  of May, 2006. 
I 
AFFIDAVIT OF GERALD 5 %%ITz 3 I 
Andrew M. Schwam, Es9. 
Schwam Law Omce 
514 South Polk Street # 6 
Moscow. I13 83843 
. . .  
:, . . 
,> 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DI§,TRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
- C 8 U R T W S  - 
John R. Stegner Jodi M. Stordiau 
District Judge Court Reporter 
Recording: J:3/2006-05-09 
Date: May 9,2006 Time: 9:04 A.M. 
GERALD E. WEITZ and CONSUELO J. ) 
WEITZ, husband and wife, and WEITZ & ) Case No. CV-04-00080 





TODD A. GREEN and TONIA L. 
GREEN, husband &a wife; STEVEN R,' 
SHOOK and MARY E.. s~LVERNALE 
SHOOK, DANIAL T. CASTLg and. 
CATHERINE C. CASTLE, and U.S. 
BANK, N.A., 
APPEARANCES: 
Plaintiffs represented by counsel, 
Charles Brown, Lewiston, ID 
Defendants Todd Green and Steven R. 
Shook present with cowel ,  
Andrew M. Schwam, Moscow, ID 
~efekdants. , ' .  
. . . . 
1 
-----------_--__-------;--I----I---------- ) 
TODD A. GREEN and TONIA L. 1 
GREEN, husband and wife, STEVEN R. ) 
SHOOK and MARY E. SILVERNALE ) 
SHOOK, DANIAL T. CASTLE and 1 
CATHERINE C. CASTLE, 1 
1 
! Counter-Plaintiffs, ) 
, . VS. 
: GERALD E. WEITZ and CONSUELO J. ) 
I WEITZ, husband and wife, and WEITZ & ) 











Subject of Proceedings: DEFENDANTS' MOTION FOR ATTORNEY FEES AND COSTS 
This being the tune set pursuant to order of the Court for hearing the defendants' 
motion for attorney fees and costs, Court noted the presence of counsel and the 
defendants. 
Mr. Schwam informed the Court that he had two prelimba.~y issues and presented 
argument in regard to the number of affidavits filed in this ease. Mr. Schwam moved to 
withdraw all of the affidavits. Coust directed rernarks to Ms. Schwam. Mr. Schwam 
presented argument. Mr. Brown presented argument. Mr. Schwam presented further 
argument. Comt informed counsel that he feels he should conduct further legal research 
on the issue of whether to utilize the affidavits. 
Ms. Schwam presented argument in favor of the defendants' motion for attorney 
fees and costs. 
Court recessed at 10:29 A.M. 
Court reconvened at 10:42 A.M., all being present in Court a s  before. 
Mr. Brown presented argument in opposition to the defendants' motion for 
attorney fees and costs. Mr. Schwam presented rebuttal argument. 
Court considered the motion fully submitted and informed counsel he will prepare 
a wittell decision in this matter. 
Court recessed at 10:52 A.M. 
APPROVED BY: 





IN TI-IE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF TNE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
John R. Stegner 
District Judge 
Date: May 10,2006 
GERALD E. WEITZ and CONSU'ELO J. ) 
W E E ,  husband and wife, and WEITZ &) 




TODD A. GREEN and TONLA L. 1 
GREEN, husband and wife, STEVEN R. ) 
SHOOK and MARY E. SILVERNALE ) 
SHOOK, DANIAL T. CASTLE and 
CATHZRIN? C. CASTLE, and U.S. 
1 
BANK, N.A., 1 
Defendants. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, STEVEN R. 
SHOOK and MARY E. SILVERNALE 
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Counter-Plaintiffs, 
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GERALD E. WEITZ and CONSLJELO J. 
WEITZ, husband and wife, and WEITZ & 





Time: 10:47 A.M. 
Case No. CY-04-00080 
APPEARANCES: 
Plaintiffs represented by counsel, 
Charles Brown, Lewiston, ID 
Defendants Todd Green and Steven R. 
Shook present with counsel, 
Andrew M. Schwam, Moscow, ID 
Robert M. Magyar, Moscow, ID 
I 
I Counter-Defendants. ) ................................................................. 
I 
 
Subject ofProceedings: COUNSEL'S CONCERNS ABOUT EX PARTE COMMUNICATION 
WITH LAW CLERK by telephone conference call 
I 
I Terry Odenborg 
I 
Deputy Clerk 
Court convened this case at the request of counsel with regard to the revelation 
made yesterday by Mr. Schwam, that Mr. Schwam had had what he thought was a candid 
conversation with this Court's current law clerk, Gretchen Stewart, regarding this case at 
the time of trial. Court noted the participation of counsel in this conference call. 
Court stated that Gretchen Stewart was not employed as this Court's law clerk at 
the time this case was tried. Court indicated that it would provide counsel with Ms. 
Stewart's date of hire. Court stated that the gravamen of its conversati011 with counsel was 
that it would create a Chinese Wall betwee11 Ms. Stewart and &&is Court regarding the 
resolution of this case. Court stated that it did not leam until yesterday that Ms. Stewart 
had had conversation with Mr. Schwam in which he had shared with her confidences. The 
Court stated that it did not think that anything Ms. Stewart has done in this case to date 
was very substantial and assured counsel that she will have no future involvement in the 
case at all. 
I Colloquy was had between ~ourt 'and counsel regarding the procedure normally 
i followed by this Court's law clerks in preparation of memorandum decisions, that being 
! 
i that generally the lawclerk prepares a draft- memorandum and submits it to the Court for . ~ 
i 
revisions and editing. In response to- a colxcern raised by Mr. Brown, the Court stated that 
in this case this Coui-t prepared the original memorandum decision. Court stated that it 
I had drafted its OVM Memorand-u-m Decision in this case, and although Ms. Stewart helped 
1 
1 the Court look up and verify some dates and citatipns, she did not substantively influence 
! the Court in the drafting of it. 
Mr. Schwam stated that he first learned that Ms. Stewart was this Court's law clerk 
yesterday after the hearing conducted in this matter when one of his clients' informed him 
that Ms. Stewart was entering and exiting the courtroom through the door that leads to this 
Court's chambers. Mr. Schwam stated that he then inquired of Deputy Clerk, Maureen 
Coleman, as to Ms. Stewart's identity and position and was informed that she was this 
Court's current law clerk. Mr. Schwam stated that he had had no corrversations with Ms. 
Stewart since she had became employed here. 
Court informed counsel that Ms. Stewart had been employed in an irregular fashion 
in that the person whom this Court had hired for the term of August 2005 through August 
2006 had resigned the position shortly after she was hired. Gretchen Stewart started 
employment as this Court's law clerk on November 28,2005. 
Court stated that it had had a conversation with Ms. Stewart this morning and she 
had little recollection of what she and Mr. Schwam had spoken about. Court assured 
counsel that Ms. Stewart had little involvement in the preparation of its Memorandum 
Decision and had little recollection of conversation that had banspired between her and 
Mr. Schwam. 
I 
Court informed counsel that it would write a letter to them regarding this matter 
Terry Odenborg 
nevutv Clerk 
and would construct aThiiiese Wall between this Court and Ms. Stewart. 
Court recessed at 10:55 A.M. 
APPROVED BY. 
J&N R. STEGNER 
DISTRICT JUDGE 
CERTIFICATE OF SERVICE 
I do hereby cerbfy that a full, true 
complete and correct copy of the foregohg 
COURT MllWTES was mailed to: 
CHAl'iLES A. BROWN 
ATTORNEY AT LAW 
P.O. BOX 1225 
LEWISTON, ID 83501 
ROBERT M. MAGYAR 
ATTORNEY AT LAW 
, PO BOX 8074 
MOSCOW, ID 83843 
ANDREW SCKWAM 
ATTORNEY AT LAW 
514 SOUTH POLK STREET 
MOSCOW, ID 83843 
I Terry Odenborg 
Deputy Clerk 
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This Amended Memorandum Decision supersedes and replaces this Court's Memorandm~ Decision which was 
filed January 9, 2006. This decision takes into account and is in response to Defendants/Counter-Plainws' 
Motion to Clarify, Correct and Reconsider and Plaintiffs' response to that motion. 
2 This Court is aware that Idaho Rule of Civil Procedure 52(a) requires findings of fact and conclusions of law in 
all matters "tried upon the facts without a jury." This Memorandum Decision constitutes this Courfs findings of 
fact and conclusions of law. Oftentimes, findings of facts and conclusions of law are set out separately and 
distinctly even though they are not always separate and distinct. Other times conclusions of law are set out after 
the findings of fact as if they somehow flow from fhe findings. However, it is sometimes necessary to ascertain 
the law applicable before dete-g the facts. This Court believes it preferable to intersperse findings of fact 
and conclusions of law (and not necessarily in that order) to make the decision and analysis more easily read and 
understood. 
This case involves a boundary dispute in rural Latah County. The property in question 
constitutes a portion of what is commonly referred to as Moscow Mountain. The dispute 
involves two adjoining quarter sections of land. The property in dispute lies within the 
southeast quarter of Section 8, Tomhip  40 North, Range 5 West Boise Meridian. Todd and 
Tonia Green purchased the quarter section in question on August 1,2002. The quarter section 
to the north of the disputed property is owned together by Gerald and Consuelo Weitz and 
Weitz & Sons, LLC. Gerald and Consuelo Weitz, husband and wife, own the eastern half of 
the quarter section to the north of the disputed property. The western half of the quarter 
section is owned by Weitz & Sons, LLC. The members of Weitz & Sons, LLC, are Gerald and 
Consuelo Weitz and their two sons, Gerald Rockford Weitz and Dustin Fredrick Weitz. The 
Weitzes w3l be collectively referred to as the Weitz family in this decision. (Attached to this 
Memorandum Decision is a copy of Exhibit 0 which was admitted in evidence. The area in 
dispute has been highlighted in yellow on that Exhibit.) 
I The Greens, after purchasing the property, subdivided it into four parcels. Three of the 
fo11r parcels border the Weitz family's quarter section and thus contain property which is in 
dispute. The Greens sold one of the four parcels to D d a l  and Catherine Castle (Tract 1 on 
Exhibit 0). They sold another to Steven and Mary Shook (Tract 2 on Exhibit 0). The third 
parcel impacted by this boundary dispute was retained by the Greens (Tract 4 on Exhibit 0). 
The Castles, Shooks and Greens are all parties to this litigation. They all seek to quiet title to a 
portion of the disputed property. 
Todd and Tonia Green purchased what they thought was a quarter section, or 260 
acres, from the Rogers' Family Trust. The Greens agreed to pay $2,000 per acre for the 
property. Prior to purchasing the property, Todd Green spent considerabIe time traversing 
I 
the property. He had located a qu&ter section marker at the northeast corner of the property, 
which had been placed by the Idaho Department of Lands in 1988. The property purchased 
I 
by the Greens contains a trail, sometimes referred to as a road, which runs generally east to 
I 
west through the disputed property. The road was the subject of considerable testimony at 
trial. Prior to the Greens' purchase in 2002, the trail was capable of handling, for much of its 
length, a four-wheel, all-terrain vehicle. For at least a year prior to the Greens' purchase of the 
property, the trail was partially blocked because a tree had fallen across it. The tree blocked 
any motorized vehicle from driving the length of the trail. In order to travel the length of the 
trail, motorcyclists and hikers created a detour by which they could bypass the tree that had 
fallen across the trail. 
Following the purchase of the property, the Greens hired Ron Monson, a land 
surveyor, to subdivide their property. Mr. Monson began his work in August 2002. In the 
process of surveying, he hung surveyor's tape on the property demonstrating that he was in 
the process of surveying the property. As an apparent result of the surveyor's actions, the 
Weitz family sprang into action. Ed Weitz, a nephew of Gerald Weitz, went up and cut out 
the log that had fallen across the trail, thereby enabling motorized travel the length of the t r d  
without detour. Gerald Weitz, the Weitz family patriarch, took his Caterpillar tractor to the 
property and on at least two different instances bladed the trail in such a way as to convert it 
from an overgrown trail to one which would allow a four-wheel-drive pickup truck to travel 
from one end to the other. 
Todd Green, believing the property to be his and his wife's, telephoned Consuelo 
Weitz, the Weitz family matriarch, to fii~d out why the trail had been bladed without his 
consultation or permission. Mrs. Weitz informed Mr. Green tlat she considered the property 
to be hers and that she did not need permission to do what she considered to be rightfully 
within her power to do. Mr. Green learned at that time that the Weitz family claimed 
ownership of the northernmost portion of the quarter section he and his wife had purchased. 
The claim of ownership extended from the northern boundary of the Greens' quarter section 




would, if acknowledged as a boundary, result in a little more than eight acres being lopped off 
of the northern portion of the Greens' property. 
The Weitz family claims ownership of the disputed property because of Consuelo 
Weitz's family history and association with the property. Mrs. Weib's father, Harold 
Schoepflin, and her grandfather, Fred Schoepflin, previously ran dairy cattle on the disputed 
property. It appears this was done until about 1975. Prior to that time the Schoepflins treated 
the disputed property as their own. They graded the trail in question at will and connected it 
with numerous other roads traversing their property to the north. They maintained the fence, 
which encroached on the Rogers' property. During the 1970's Homer Ferguson leased the 
Rogers' property from Inez Rogers, the Rogers' family matriarch, to mn cattle on it. Mr. 
Ferguson testified that Mrs. Rogers told him in the mid-1970's that the fence, which borders 
the disputed property, constituted the boundary between the Schoepflin's property and the 
Rogers' property. However, Mrs. Rogers' son, Thomas Rogers, undermined the testimony 
attributed to his mother when he testified that he doubted lus mother had ever seen the fence 
in question. He also testified his mother died in 2001 and he managed the property as the 
trustee for his family's trust following her death. He also testified he considered the property 
boundary to be the quarter section line, not the disputed fence. 
After learning of the dispute regarding their property, Mr. and Mrs. Green made a 
claim against the Rogers' Family Trust for the loss the Greens maintained they suffered as a 
result of the warranty deed not conveying clear title to the disputed property. As a result of 
the Greens' claim, the Rogers' Family Trust reduced the purchase price of the quarter section 
Mr. and Mrs. Green purchased by $46,247.16. However, in negotiating the safe of property to 
the Shooks and Castles, the Greens undertook an obligation to convey clear title to the 
disputed property and, in the event the Weitz family did not pursue a quiet title action to the 
disputed property, the Greens agreed to institute a quiet title action themselves. In addition, 
the Greens agreed to compensate the Shooks and the Castles for the loss of the disputed 
property UI the event title was quieted in the Weitz family. 
The Weitz family seeks to N e t  title in the disputed property by asserting a claim of 
boundary by agreement. In order to establish a boundary by agreement, the Weitz 
family must establish two things by clear and convincing evidence. See Luce v. Marble, 142 
Idaho 264, _, 127 P.3d 167, 173-174 (2005) (citing Russ Ballard & Family Achievement Inst. v. 
Lava Hot Springs Resort, Inc., 97 Idaho 572,579,548 P.2d 7279 (1976)). First, they must prove 
an uncertain or disputed boundary involving adjacent properties; and second, they must 
prove a subsequent express or implied agreement fixing the boundary. Cox V. Clanfon, 137 
Idaho 492,495, 50 P.3d 987, 990 (2002) (citing Griffel v. Reynolds, 136 Idaho 397,400,34 P.3d 
1080,1083 (2001)). 
Clearly there exists in this case a disputed boundary involving adjacent properties. 
However, as to the express or implied agreement, the Weitz family has failed to make its case 
by clear and convincing evidence. In 1988, the Idaho Department of Lands put up a marker 
on the northeast corner of the Rogers' property. That boundary marker constituted notice 
that the true property line between the Weitz family's property and the Rogers' property was 
north of the fence in question. Thomas Rogers, the Rogers famiIy's property manager, 
testified that the boundary was not the dilapidated fence, but rather the corner established in 
1988 by the Idaho Department of Lands. The only testimony that the Rogers family agreed to 
the boundary was a thirty-year old statement attributed to Mrs. Rogers, who apparently had 
little familiarity with the property. 
Todd Green, in trying to find property to purchase, located the comer that had been 
placed by the Idaho Department of Lands. The fence, which the Weitz family relies on, was, 
in 2002, for all intents and purposes, non-existent. In the summer of 2005, when this Court 
waked the length of the "fence," it would have been more descriptive to refer to it as the 
remains of a fence than to refer to it as a "fence." It must have been many years between the 
time this Court observed the "fence" and the time it served as a barrier to roaming cattle. As 
between the "fence" and the quarter section marker placed by the Idaho Department of 
Lands, the latter served as notice to the world where the true property boundary lay; the 
"fence" would not have constituted notice of anything to anyone. Consequently, the Weitz 
family's claim to a boundary by agreement fails. 
The next issue that must be addressed is the claim by the Weitz family to a prescriptive . 
easement to the trail that traverses the disputed property. A prescriptive easement must also 
be proven by clear and convincing evidence. Hodgins v. Sales, 139 Idaho 225,23276 P.3d 969, 
976 (2003). In order to prove a prescriptive easement, the Weitz family must demonstrate that 
its use of the trail was as follows: 
(1) open and notorious, 
(2) continuous and uninterrupted, 
(3) adverse and under a claim of right, 
(4) with the actual or imputed knowledge of the owner of the servient tenement, and 
(5) for the statutory period of five years. 
Marshall v. Blair, 130 Idaho 675,680,946 P.2d 975,980 (1997) (citing West v. Smith, 95 Idaho 550, 
557,511 P.2d 1326,1333 (1973); I.C. 5 5-203). 
While it may be true that the trail in question appears in the Weitz family's exhibits to 
be part of a "seamIess web" of roads on the Weitz family's property, it did not appear to be so 
at the time the Greens bought the disputed property. In 2002, when the Greens purchased the 
property, the trail looked l i e  a footpath or a trail for a motorcycle or a four-wheel, all-tenain 
vehicle (except where the log had fallen across the pathway and necessitated passage by some 
other means). Prior to the Greens' purchase, the trail had been most recently bladed by Mrs. 
Weitz's father around 1994. For the eight years prior to the Greens' purchase, the trail had 
fallen into disuse. It did not appear, on the ground, to be part of a seamless web of roadways 
extending onto the Weitz family's property. 
Prior to the Greens' purchase, the trail had not been used by the Weitz family in a 
continuous fashion for the required five years. Although there was evidence the Weitz family 
and their friends used the trail periodically during the period in question, the use was not 
continuous. Consequently, the Weitz family has failed to establish the elements necessary to 
establish a prescriptive easement to the trail. 
An additional impediment to the Weitz family estabIishing a prescriptive easement to 
the road is that they cannot establish exclusive use of that road. In Simmons v. Perkins, 63 
Idaho 136,118 P.2d 740 (1941), the Idaho Supreme Court held: "[aln individual using land as 
a road in common with the public cannot acquire a prescriptive right of way against the 
owner.'! Id. at 144, 118 P.2d at 744. Numerous individuals, unconnected with the Weitz 
family, used the trail during the time in question. Because it is necessary to establish 
, . 
exclusive use in order to prove a prescriptive hsement, this is yet another reason why the 
Weitz family's claim of a prescriptive easement must fail. 
The next issue that needs to be addressed is whether the Greens -were bona fide 
purchasers. See Plaintiffs' Memorandum in support of Claim that Defendants Are Not Bona 
Fide Purchasers for Value. "One who relies for protection upon the doctrine of being a bona. 
fide purchaser must show that at the time of the purchase he paid a valuable consideration 
and upon the belief and validity of the vendor's claim of title without notice, actual or 
i 
constructive, of any outstanding adverse right of another." Imig v. McDonald, 77 Idaho 314, 
318, 291 P.2d 852, 855 (1955) (citations omitted).  his Court, having had,the opportunity to 
physically walk the fence line and hear the testimony at trial, is persuaded that the Greens 
were bona fide purchasers of the disputed property. Much testimony was elicited regarding 
the "fence." To characterize the remnants of what once constituted a fence as a fence is a 
misnomer. The barbed wire has not held cattle for thirty years. The "fence" has lain on its 
side for a significant number of years, if not decades. It is more accurately referred to as the 
remains of a fence, not as a fence. The trail on the property was really nothing more than a 
footpath. It would not have put a reasonably observant purchaser on notice that someone 
other than the deeded owner of the property claimed title to the disputed property. The. 
Weitz family also made much of an old shack on the disputed property as well as a sign 
placed on the property by either Mrs. Weitz's father or grandfather. The shack is a 
1 dilapidated structure that has not been used in decades. To the extent it was seen prior to 
j 
i 
purchase, it would not have put a purchaser on notice of a contrary claim to ownership. 
I 
Likewise the sign placed on a.tree with the word "LINJT' einblazoi~ed on it would not have 
I put a bona fide purchaser on notice that the roughly eight acres in question were claimed by 
another. Consequently, the Greens qualify as bona fide purchasers of the property. 
The Wiitz family also contends that the Greens should be estopped from assgrting title 
to the disputed property. The basis for this assertion is the fact that the Greens made a claim 
against the Rogers'. Family Trust and effected a reduction in price of the quarter section in 
question because of the cloud on the title to the disputed property. The Weitz family argues 
two forms of estoppel: equitable estoppel and quasi-estoppel. 
In order to dstablish equitable estoppel, the Weitz family must establish the following: 
(1) a false representation or concealment of a material fact made with actual or constructive 
knowledge of the truth; (2) that the party asserting estoppel did not and could not have 
discovered the tnrth; (3) an intent that the misrepresentation or concealment be relied upon; 
and (4) that the party asserting estoppel relied on the misrepresentation or concealment to his 
or her prejudice. Willig v. State, Dept. of Health t2 Welfare, 127 Idaho 259,261,899 P.2d 969,971 
(1995) (citations omitted). 
Equitable estoppel does not apply to these facts. The Greens have not engaged in 
either a false representation or a concealment of a material fact. The fact that the Rogers' 
Family Trust reduced the purchase price to the Greens as a result of this dispute has never 
been concealed from the Weitz family nor has there been a false representation. Further, there 
is no prejudice which has inured to the Weitz family, even if one were to assume for purposes 
of argument that there has been a concealment of a material fact. The Weitz family has not 
changed its position in reliance on anything the Greens have done. They continue to 
maintain, as they did prior to the Greens' settlement with the Rogers Family Trust, that they 
are the rightful owners of the property. There simply is nothing in these facts to establish 
equitable estoppel as a basis for the Weitz family to challenge the Greens' purchase of the 
disputed property. 
The Weitz family also argues that quasi-estoppel should prevent the Greens from 
claiming ownership to the disputed property. "The doctrine of quasi-estoppel may be 
invoked against a person asserting a right inconsistent with a position previously taken by 
him, with knowledge of the facts and his rights, to the detriment of the person seeking to 
apply the doctrine." Young v. Ida?zo Dep't of Law Enforcement, 123 Idaho 870,875,853 P.2d 615, 
620 (Ct. App. 1993). "Quasi-estoppel does not require a false representation. Rather, it is a 
doctrine designed to prevent one party from gaining an unconscionable advantage by 
changing positions." Record Steel tj. Conit., Inc. v. Martel Const., Inc., 129 Idaho 288, 292, 923 
P.2d 995,999 (Ct. App. 1996) (citations omitted). 
The essence of quasi-estoppel is unconscionability. This Court is unpersuaded that the 
actions of the Greens, in dealing with this dispute, should be construed as unconscionable. 
While it is true that the Greens asserted a clqim against the Rogers' Family Trust and obtained 
a si&cant reduction in the purchase price for the property because of the cloud on the title, 
the Rogers' Family Trust had an unqualified obligation to defend the Greens' title to the 
property, having given the Greens a warranty deed. The Greens did nothing more than 
assert their rights. While it may appear to some that the Greens have obtained a windfall by 
being able to obtain a reduction of the price of the property and, at the same time, get all they 
bargained for, it should be remembered that the Greens have a contractual obligation to 
defend the titles conveyed to the Shoolcs and Castles and, if unsuccessful, compensate the 
Shooks and the Castles for the corresponding reduction in the value of their property. The 
Rogers' Family Trust, in an effort to control its risk, essentially assigned its obligation to 
defend the Greens' title to the Greens for a reduction in the price ol the property. The Greens 
have assumed that risk and have not engaged in any unconscionable behavior by undertaking 
that risk. It may be that the Greens' decision was a good move from a business standpoint; 
however, that is not the stuff of which unconscionability is made. Consequently, this Court 
concludes that quasi-estoppel should not prevent the Greens from clainung title to the 
property. 
The Castles, Greens, and Shooks also claim that Mr. and Mrs. Weitz owe them 
damages for timber trespass. The basis for this claim is as follows. After Mk. And Mrs. Weitz 
learned that the Greens had obtained a settlement from the Rogers' Family Trust, they hired 
an arborist, Dana Townsend, to replace the downed fence with one that would create a barrier 
between their perceived property line and the property line of the Castles, Greens and 
Shooks. Mr. Townsend cut down various trees of small diameter in order to build a new 
fence. It is these trees that were downed, at the behest of Mr. and Mrs. Weitz, for which the 
Castles, Greens and Shooks seek compensation. While there was testimony from Mr. Shook, 
one of the property owners, that Mr. Townsend in effect created a "utility easemenv across 
the property, that testimony was an overstatement of the damage to the property. Dean 
Balcamp, a real estate agent, testified that the value of the properties had not been impaired 
by Mr. Townsend's timber trespass. Mr. Balcamp's testimony was far more credible than Mr. 
Shook's as to the damage to the properties. While this Court concludes that the marketability 
of the parcels owned by the Castles, Greens and Shooks has not been diminished by the 
arborist, that is not the measure of damages. "In an action for timber trespass, the measure of 
actual damages is based upon the amount of the trees taken and the market value of the trees 
in that area at the time of the taking." Burngamer v. Bzlmgauner, 124 Idaho 629,640,862 P.2d 
321,332 (Ct. App. 1993). While the trees cut were not marketable in the sense that they could 
be milled and cut into dimension lumber (with the exception of one tree), they nevertheless 
had some market value The Court concludes that the Castles, Greens and Shooks should 
each receive $500.00 for the market value of the timber trespass by Mr. Townsend at the 
request of Mr. and Mrs. Weitz. 
The Castles, Greens and Shooks also seek treble damages for the timber trespass. 
"Although not stated in the statute, I.C. 5 6-202 applies only where the alleged trespass is 
shown to have been willful and intentional. " Burngarner v. Bumgarner, 124 Idaho 629,639,862 
P.2d 321, 331 (Ct. App. 1993) (citations omitted). In its original Memorandum Decision, this 
Court concluded that the trespass undertaken at the behest by Mr. and Mrs. Weitz was not 
willful and intentional. The Castles, Greens and Shooks have asked this Court to review this 
conclusion and alter it. Defendants/Counter-Plaintiffs' Brief In Support Of Motion To Clarify, 
Correct And Reconsider; In Support Of The Request For Attorney Fees And In Support Of 
The Memorandum Of Costs (filed April 3,2006). In support of the motion to reconsider this 
Court has been provided with various excerpts of depositions and trial testimony which 
establishes that Mrs. Weitz never received definitive word that the Weitz family's dispute 
with the Greens had been resolved. However, the gravamen of the testimony was that it 
appeared the dispute would go away. Mrs. Weitz testified at trial that she was advised by her 
lawyer, Mr. Landeck, "[tlhat he anticipated settlement with the Rogers and he looked for the 
whole problem to just go away." (Trial testimony of Consuelo Weitz, p. 38, 11. 2-4). Ron 
Landeck, former counsel to the Weitz family, testified at his deposition that he advised Mrs. 
Weitz that the "problem may go away." (Deposition of Ron Landeck, p. 43, line 18.) 
It appears dear that Mrs. Weitz was never advised that the problem had gone away. 
Nevertheless, Mrs. Weitz became unreasonably optimistic when advised by her counsel that 
the dispute might go away. She, and her arborist, pressed ahead. In order to be subject to 
trebling of damages, the actions of Mr. and Mrs. Weitz must be willful and intentional, not 
"merely negligent." Bumgamer v. Bumgamr, 124 Idaho 629, 639,862 P.2d 321,331 (Ct. App. 
1993). The facts establish that Mi. and Mrs. Weitz in pressing ahead were unreasonable. 
However, the evidence fails to establish that the timber trespass attributable to Mr. and Mrs. 
Weitz through the actions of Mr. Townsend was willful and intentional. When Mr. and Mrs. 
Weitz hired Mr. Townsend, they unreasonably thought that the property dispute might have 
been resolved by the Greens' settlement with the Rogers' Family Trust. They were negligent 
in moving ahead, but their negligence does not arise to an intentional and willful act. 
Consequently, the trespass engaged in by Mr. Townsend is not subject to trebling. 
The final issue remaining for decision is the claim by the Castles, Greens and Shooks 
that the title to their property has been slandered by the Weitz family. There are four essential 
elements to a slander of title action. These include: "(I) The uttering and publication of the 
slanderous words by the defendant [sic]; (2) the falsity of the words; (3) mdice, and (4) special 
damages . . . ." Mafkeson v. Ham's, 98 Idaho 758,759,572 P.2d 861,862 (1977). It appears that 
the Weitz family slandered the Greens' title by making the assertions they did in their 
complaint. The real questions presented are whether the actions of t l~e Weitz family were 
malicious and whether the Greens can show special damages. "Malice has been generally 
defined by Idaho courts as a reckless disregard for the truth or falsity of a statement." 
Weaver v. Staford, 134 Idaho 691, 701, 8 P.3d 1234, 1244 (2000). As to this component, it 
appears that the Weitz family was reckless in its challenge to the Greens' title. As an 
example, the complaint alleges that the hogwire fence on the eastern portion of the disputed 
property "extended southerly along the eastern boundary of the Disputed Property to its 
intersection with the fence and fenceline to keep intruders from trespassing on the NE 1/4 
of said Section 8 and the Disputed Property." Complaint at f 21. This statement is false. 
Further, it was reckless of the Weitz family to make this assertion. Consequently, malice 
has been established. The final remaining question is whether the Greens can establish 
special damages. If they can, then all of the elements of a slander of title claim will have been 
proven. A review of the case law indicates that attorney's fees constitute "special damages" 
for purposes of creating a prima facie case of slander of title. See Ray1 v. Shull Enkrpuises, Inc., 
108 Idaho 524, 530, 700 P.2d 567, 573 (1984). Consequently, the Castles, Greens and Shooks 
have proven the Weitz family slandered their title. 
Counsel for the Castles, Greens and Shooks are directed to submit judgments that will 
quiet title in the disputed property to them and award $500.00 each to the Castles, Greens and 
Shooks for the timber trespass they experienced. Judgment in these amounts should be 
against Mr. and Mrs. Weitz since the evidence was that they hired Mr. Townsend. Having 
concluded that the Greens are entitled to special damages under their slander of title claim, 
attorney's fees will be dealt with elsewhere in a separate decision. 
.tCh 
DATED this day of June 2006. 
District 1uZge , 
CERTIFICATE OF SERVICE 
I do hereby certify that a full, true complete and correct copy of the foregoing 
MEMORANDUM DECISION was mailed to: 
CHARLES A. BROWN 
ATTORNEY AT LAW 
P.O. BOX 1225 
LEWISTON, ID 83501 
ROBERT M. MAGYAR 
ATTORNEY AT LAW 
PO BOX 8074 
MOSCOW, ID 83843 
ANOREW SCHWAM 
ATTORNEY AT LAW 
514 SOUTH POLK STREET 
MOSCOW, ID 83843 
d day of June 2006. on this 
+&ul*hnW Dep ty Clerk 
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GERALD E. mrrz and CONSUELO J. WEITZ, ) 
husband and wife, and WEITZ & SONS, LLC, 





DETERMINATION OF PREVAILING PARTY 
Cmently pending in this case is the motion of Todd and Tonia Green seeking an award 
of costs and attorneys' fees. (Due to the unique posture of this case, all of the costs and 
attorneys' fees have been paid by or are the obligation of Todd and Tonia Green. See Verified 
Memorandum of Costs and Attorney Fees at 4. Consequently, any reference to the Greens is 
merely a shorthand way of referring to the CastIes, Shooks and Greens.) 
h order to recover, the Greens must be determined to be the prevailing party in this 
case. "The determination as to the prevailing party . . . is a matter committed to the sound 
discretion of the trial court and the trial courfs determination will not be disturbed absent an 
abuse of that discretion." J.X. Simplot Co. v. Chemetics Intern., 130 Idaho 255,257,939 P.2d 574, 
576 (1997) (citing Noble v. Fislzer, 126 Idaho 885, 892, 894 P.2d 125 (1995); and I.R.C.P. 
54(d)(l)(B)). 
In determining which party prevailed in an action where there are 
claims and counterclaims between opposing parties, the court 
determines who prevailed "in the action." That is, the prevailing party 
question is examined ancl determined from an overall view, not a claim- 
by-claim analysis. 
Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, 141 Idaho 716, 719, 117 P.3d 130,133 
(2005) (citation omitted). 
h this case the Weitz family, the pIaintiffs/counter-defendants, sought to prove the 
following: boundary by agreement; prescriptive easement; that the Greens were not bona fide 
purchasers of the disputed property; equitable estoppel and quasi estoppel. AU of the claims 
brought by the Weitz family were rejected. The Castles, Greens and Shooks, 
defendants/comter-plainsiffs, sought the following relief in their comterclairn: quiet title to 
the disputed property; damages for timber trespass; and damages for slander of title. The 
Castles, Greens and Shooks obtained partial, or total, relief on each of the claims made by them. 
Based on the relief requested and ultimately obtained, this Court finds that "in the action" the 
Castles, Greens and Shooks are the prevailing parties for purposes of awarding of costs. 
Viewing the result in this case from the overall perspective, it seems apparent that the Castles, 
obtaining copies of exhibits for trial, $53.21; and costs to obtain preliminary injunction hearing 
transcript, $522.75. The requirement that a prevailing party demonstrate that costs be both 
necessary and exceptional is a substantial burden, which cannot be easily overcome. 
The Greens' request for the additional travel expenses for witness Tom Rogers in the 
amount of $314.73 is granted. It was necessary for Mr. Rogers to travel to tes* in this case, 
and his costs were reasonably incurred. He was a critical witness. Ensuring his attendance 
appears to be both necessary and exceptional. 
The requested discretionary cost for the additional costs associated with aerial 
photographs is denied. Expenses incurred in obtaining aerial photographs and preparing them 
for use as exhibits are "routine costs associated with modern litigation overhead." See Inama v. 
Brewer, 132 Idaho 377, 381,973 P.2d 148,152 (1999). Even though this Court viewed the aerial 
photographs at trial, they were merely a piece in the puzzle of evidence and not "exceptional" 
by any means. 
The Greens' requested additional expert witness fees in the amount of $6,106.25, are 
likewise not "exceptional." "Six figure cases involving. . . expert witnesses who charge more 
than $500.00 no longer are unusual or extraordinary." Id. Even though this was a time- 
consuming boundary dispute case that involved the use of experts, those expert witness fees 
are not exceptional. 
The amount sought for trial exhibits copying is likewise not exceptional. "While [this 
cost was] necessary and reasonable, [it was] not exceptional, but merely 'part and parcel of the 
overhead involved in prosecuting or defending a case in a modem law office."' Scott v. Bukl 
Joint District No. 412,123 Idaho 779,782,852 P.2d 1376,1379 (1993) (citation omitted). 
Finally, this Court concludes that the request for the copy of the preliminary injunction 
hearing transcript is both necessary and exceptional. It was necessary because it included 
testimony of many of the principals involved in this case. It was exceptional in that it is 
unusual to have a preliminary injunction sought during the progression of a civil lawsuit. It 
ORDER AWARDING DEFENDANTSICOUNTER-PLAINTEWS 
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was necessary in this case and, therefore, discretionary costs in the amount of $522.75 should be 
awarded to the Greens in obtaining that transcript. 
ATTORNEYS' FEES 
"Courts in the United States have long adhered to the 'American Rule' of awarding 
attorney fees. Each side is to pay its own fees except in a limited number of circumstances." 
Fournier v. Fournier, 125 Idaho 789,791,874 P.2d 600,602 (Ct. App. 1994) (citation omitted). As 
the Idaho Supreme Court noted: "[iln Idaho, we adhere to the 'American rule' which requires 
the parties to bear their own attorney fees absent statutory authorization or contractual right." 
Great Plains Equipment v. N.W Pipeline, 132 Idaho 754, 77l, 979 P.2d 627, 644 (1999) (citation 
omitted). 
Ln this case, the Greens seek attorneys' fees on three bases: Idaho Code section 6-202 for 
the timber trespass; Idaho Code section 12-121 and Rule 54(e)(l) on the basis that the case was 
pursued or defended frivolously, unreasonably, or without foundation; and special damages 
under slander of title. Each of these cIaims will be addressed in turn. 
Under Idaho Code section 6-202, Idaho's timber trespass statute, "[alny person who cuts 
down or carries off any . . . timber on the land of another person . . . is liable to the owner of 
such land . . . for treble the amount of damages which may be assessed . . . plus a reasonable 
attorney's fee shall be taxed as costs." "Although not stated in the statute, LC. 5 6-202 applies 
only where the alleged trespass is shown to have been willful and intentional." Bumgarner v. 
Bumgarner, 124 Idaho 629, 639, 862 P.2d 321, 331 (Ct. App. 1993). In this Court's Amended 
Memorandum Decision, the actions of Mr. and Mrs. Weitz were found to be negligent, but not 
wiUful and intentional. Therefore, attorney fees are not available to the Greens under Idaho's 
timber trespass statute. 
The second basis claimed by the Greens to entitle them to attorneys' fees are Idaho Code 
section 12-121 and Rule 54(e)(l), I.R.C.P. The basis for this claim is that the Weitz family either 
pursued their claims or defended the claims brought against them frivolously, unreasonably or 
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without foundation. Idaho Code section 12-121, when read in conjunction with Rule 54(e)(l), 
enables a court to award attorney's fees when the action is pursued or defended frivolously, 
unreasonably or without foundation. The substantive impediment to the Greens' claim on tlus 
basis is that "[alttorney fees are not appropriate under 5 12-121 and I.R.C.P. 54(e) unless all 
claiins or all defenses asserted are frivolous and without foundation." Management Catalysts v. 
Turbo Wes t  Corpac, 119 Idaho 626,630,809 P.2d 487,491 (1991) (italics added). Unfortunately 
for the Greens, this Court cannot conclude that all of the claims and all of the defenses pursued 
by the Weitz family were frivolous, unreasonable or without foundation. It appears in 
retrospect that certain components of the complaint were pled without foundation. However, 
to reiterate, all of the claims and all of the defenses need be shown to be frivolous, 
unreasonable or without foundation in order to award attorneys' fees under 5 12-121. 
Finally, the Greens seek attorneys' fees as special damages under their slander of title 
cause of action. As noted in this Court's Amended Memorandum Decision, the Greens proved 
all the elements necessary for this Court to conclude that the Weitz family had slandered the 
title to the disputed property. As a result, the Greens are entitled to attorneys' fees as special 
damages under that cause of action. This Court concludes that an appropriate amount of 
attorneys' fees for proof of slander of title in this case is $40,000. 
Counsel for the Greens are directed to submit an appropriate judgment as set out in this 
Court's Amended Memorandum Decision which includes costs as a matter of right, 
discretionary costs and attorneys' fees. 
2 sf"' DATED this day of June, 2006. 
- we\ 
fohn R. Stegner 
District Judge 
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IN THE DISTRICT COURT OF THE SBCOND JUDICIAL DISTRICT OF THE 
STATE OF DAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 




TODD A. GREEN and TONIA L. GR.EEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., ) 
) 
DefendanlslCounterplaintiffs. 
Case No. CV-04-000080 
DEFENDANTS'ICOUNTERPLAINTLFFS' 
MOTION FOR AN AWARD OF 
ADDITIONAL ATTORNEY FEES 
AS SPECIAL DAMAGES UNDER THEIR 
SLANDER OF TITLE CAUSE OF 
ACTION (INCLUDED IN A 
SUPPLEMENTAL MEMORANDUM 
OF COSTS) 
COME NOW DEFENDANTSICOUNTERPLAINTIFFS, hereafter Greens, by and 
through their attorneys of record, and Move the Court to award a portion of the attorney fees set 
out in their supplemental verified rnemorandu&'of costs as special damages under their slander 
of title cause of action. 
MOTION FOR AN AWARD OF ATTORNEY FEES . 
As  SPECIAL DAMAGES UNDER SLANDER OF TITLE - 1 .I 6 5 '7 
Greens have submitted their additional legal fees to the Court in two parts. 
The first part includes legal fees solely related to the preparation of their Motion for costs 
to be awarded as special damages under their slander of title cause of action. Greens assert these 
fees should be awarded as special damages under slander of title. 
The second part includes legal fees incurred by Greens from March 31, 2006 (the last 
date of billing submitted in Greens' original Verified Memorandum of Costs) through July 10, 
2006 in the general representation of Greens in this matter. Greens request the Court decide 
what portion of these fees relate to their Slander of Title cause of action, and award such 
additional amount to Greens pursuant to the Courtls ORDER AWARDING 
DEFENDANTSICOUNTER-PLAINTIFFS ~~. ~. COSTS ., AND ATTORNEYS' FEES. 
This Motion is supported by Idaho caselaw, includiiig the foilowing Idaho cases: See 
Weaver v. Stafford, 134 Idaho 691, 8 P.3d 1234 and Ravl v. Shull Enterprises kc., 108 Idaho 
524, 700 P.2d 567. These cases establish that attorney fees and costs associated with Greens' 
slander of title cause of action should be awarded by the Court. 
This Motion is also made pursuant to the Court's ORDER AWARDING 
DEFENDANTSICOUNTER-PLAINTIFFS COSTS AND ATTORNEYS' FEES. 
Greens have filed herewith their Supplemental Verified Memorandum of Costs and 
Attorney Fees in support of this Motion, including the affidavits of their attorneys of record. 
Greens have noticed this Motion for a hearing at which they will support this Motion 
with oral argument. This Motion is made pursuant to I.R.C.P. l l(a)(2)(B). 
DATED this lgth day of July, 2006. 
flu ~PLy-+.- 
Robert M. Magyar 
Attorney for ~fendantsl~ouuterplaintiffs 
MOTION FOR AN AWALW OF ATTORNEY FEES 
AS SPECIAL DAMAGES UNDER SLANDER OF TITLE 
CERTIFICATE OF SERVICE 
I hereby certify that on this 19" day of July, 2006, I caused a true and correct copy of the 
foregoing MOTION FOR AN AWARD OF ATTORNEY E E S  AS SPECIAL DAMAGES 
UNDER SLANDER OF TITLE to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
/4Aq& 
Robert M. Magyar 
( ) Overnight Mail 
( ) U.S. Mail 
(& Facsimile 
( ) Hand Delivery 
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& SONS, LLC, an Idaho limited liability ) 
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1 DEFENDANTS 'ICOUNTERPLAINTLFFS' 
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v. 1 AS SPECIAL DAMAGES UNDER mIR 
1 SLANDER OF TITLE CAUSE OF 
ACTION 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 




COME NOW DEFENDANTS/COUNTERPLAINTIFFS, hereafter Greens, by and 
through their attorneys of record, and Move the Court to award Greens certain costs as special 
damages under their slander of title cause of action. 
MOTION FOR AN AWARD OF COSTS AS SPECIAL 
DAMAGES UNDER SLANDER OF TITLE - 1 
As noted in the Court's Amended Memorandum Decision, the Greens proved all the 
elements necessary for the Court to conclude that the Plaintiffs had slandered the title to the 
disputed property. As a result, the Court determined that Greens were entitled to attorneys' fees 
as special damages under that cause of action, and further determined that an appropriate amount 
of attorneys' fees for proof of slander of title was $40,000.00. 
Greens assert that certain costs incurred by them should also be awarded to them as 
special damages under their slander of title cause of action. Such costs were incurred by Greens 
as a direct result of Plaintiffs' slander of Greens?. title and were necessary. 
When Greens submitted their Verified Memorandum of Costs and Attorney Fees to the 
Court; they included costs specifically related to their slander of title cause of action as 
Discretionary Costs because the Court had not yet determined that Plaintiffs slandered Greens 
title to the disputed property. While the Court may believe certain costs submitted by Greens as 
Discretionary Costs could not be properly awarded under I.R.C.P. Rule 54, Greens assert that 
many of those costs should be considered to be special damages awardable under their slander of 
title cause of action. Greens therefore request the Court reconsider certain of those costs 
submitted as Discretionary costs, and award them to Greens as special damages under slander of 
title. The costs incurred by Greens that are specifically related to their slander of title cause of 
.actions include the following (numbered paragrapl~s below refer to the paragraphs listed in 
Greens' original'verified Memorandum of Costs and Attorney Fees). 
14. Additional Expert Witness Fees - Ronald P. Monson, exceeding the amoutit claimed 
in 8. as Costs As a Matter of Right - $3,170.00. Mr. Monson's work and trial testimony in this 
matter related solely to the issue of ownership of the disputed property, and thus go to the heart 
MOTIONFOR AN AWARD OF COSTS AS SPECIAL 
DAMAGES UNDER SLANDER OF TITLE - 2 
of slander of title. Mr. Monson's contribution to Greens' case was necessary to prevail on their 
theory of slander of title. 
15. Costs to obtain aerial photographs - Joseph J. Ulliman - $2.817.00. Mr. Ulliman's 
assistance and the aerial photographs he obtained for Greens related solely to the issue of 
ownership of the disputed property, and thus go to the heart of slander of title. The aerial 
photographs were key to proving that certain claims asserted by Plaintiffs in their Complaint 
were false. For example, the photographs showed that logs cut and taken from the disputed 
property in the 80's were taken to the Rogers' (Greens') property, and when Schoepflin logged 
property to the north of the disputed property in the 50's he stopped logging at or very near the 
m e  property line, and refrained from logging in the dispnted1Rogers' (Greens') property. In 
other words, aerial photographs proved the Plaintiffs' claims asserted in paragraphs 10, 18, 19, 
30, 31, 32, 33, 35, 36, 37, and 38 of their Complaint were false. The extent aerial photographs 
were used in other parts of Greens case was tiny, if at all. 
12. Additional Costs of preparation of maps, pictures and photographs exceeding the 
amount claimed in 6. as Costs As a Matter of Right - $1,261.64. These additional costs were 
related to the issue of ownership of the disputed property, and thus go to the heart of slander of 
title. They included photos and maps of the fence remnants, hog wire fence, trail a i~d surveyor's 
markers/actions, the latter noted by the Court is when "the Weitz family sprang into action". 
These additional maps, pictures and photographs proved the Plaintiffs' claims asserted in 
paragraphs 10, 11, 12, 15, 16, 18, 19,21,23,30,31,32, 33,35, 36,37,38,39,40, and 41 of their 
Complaint were false. The extent these maps, pictures and photographs were used in other parts 
of Greens case was tiny. 
MOTION FOR AN AWARD OF COSTS AS SPECIAL 
DAMAGES UNDER SLANDER OF TITLE - 3 
This Motion is supported by Idaho case law, including the following Idaho cases: See 
Weaver v. Stafford, 134 Idaho 691, 8 P.3d 1234 and Ray1 v. Shull Enternrises Inc., 108 Idaho 
524, 700 P.2d 567. These cases establish that attorney fees and costs associated with Greens' 
slander of title cause of action should be awarded by the Court. In m, supra at 530, the Courl 
stated, 
However, the trial court erred when it ruled that the attorney fees 
and costs expended by Shull in its attempt to remove the false lien 
from its property did not constitute those special damages required 
in a slander of title action. As noted in Prosser, Torts, 5 128, at p. 
922: "Likewise it would appear obviously to include the expenses 
of legal proceedings necessary to remove a cloud on the plaintiffs 
title, or other expenses to counteract the disparagement . . . ." As 
noted by a New Mexico court, "In a slander of title action the 
plaintiff must prove actual pecuniary damage, and proof of 
attorneys' fees and other costs of a quiet title suit to remove the 
slander are such pecuniary damages." Den-Gar Enterprises v. 
Romero, 94 N.M. 425,611 P.2d 11 19,1124 (App. 1980). Althougn 
some courts have ruled that a slander of title action must be 
dismissed if it fails to allege the loss of a particular pending sale, as 
urged by Rayl, see Shell. Oil Co. v. Howth, 138 Tex. 357, 159 
S.W.2d 483 (1942), other courts have allowed maintenance of a 
slander of title action where the only special damage shown was 
the expense of removing the cloud upon a plaintiffs title. See 
Summa Corp. v. Greenspun, 655 P.2d 513 (Nev.1982). Thus, in 
Summa Corp. v. Greenspun, supra, after considering those cases 
where attorney fees incurred were allowed as a special damage, the 
court said: "We believe the rationale of [these cases] is based on 
reason and recognizes that but for the wrongful act of slander of 
plaintiff's title, the plaintiff would not incur any expenses in 
removing the cloud from his title." Id. at 515. We agree with the 
reasoning of the court in Summa Cow. v. Greenspun, supra. It 
seems clear &at, but for the slander of title caused by the filing of a 
false lien, Shull would not have incurred the excessive amount of 
attorney fees directly attributable to removal of the lien and the 
cloud from the title of the property. Thus, the trial court erred in 
ruling that no special damages have been proven. Upon remand, 
the trial court should award those attorney fees and costs as 
damages for the slander of title, and should also consider 
whether, in its discretion, punitive damages should be awarded 
based upon the establkhment of a cause of action for slander of 
title. (Emphasis Added) 
MOTION FOR AN AWARD OF COSTS AS SPECIAL 
DAMAGES UNDER SLANDER OF TITLE . -  4 
DefendantslCounterplaintiffs have filed herewith their Supplemental Verified 
Memorandum of Costs and Attorney Fees in support of this Motion, including the affidavits of 
their attorneys of record. 
Greens have noticed this Motion for a hearing at which they will support this Motion 
with oral argument. This Motion is made pursuant to I.R.C.P. 1 l(a)(2)(B). 
DATED this 1 9 ~ ~  day of July, 2006. 
Robert M. Magyar 0 
Attorney for DefendantslCounterplaintiffs 
CERTIFICATE OF SERVICE 
I hereby certify that on this 19" day of July, 2006, I caused a true and correct copy of the 
foregoing MOTION FOR AN AWARD OF COSTS AS SPECIAL DAMAGES UNDER 
SLANDER OF TITLE to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
Robert M. Magyar u u 
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v. ) . VERIF'ED MEMORANDUM OF COSTS 
1 
TODD A. GREEN and TONIA L. GREEN, ) . AND ATTORNEY FEES 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERINE ) 




COME NOW DEFEMDANTSICOUNTERPLAINTIFFS, hereafter Greens, by and 
through their attorneys of record, and submit the following supplemental verified memorandum 
of costs and attorney fees to be considered by the Court as special damages under slander of title. 
The Affidavits of attorneys Robert M. Magyar and Andrew Schwam re: Attorney Fees are filed 
herewith. 
SUPPLEMENTAL VERIFIED MEMORANDUM OF COSTS 
AND ATTORNEY FEES - 1 
For reference purposes, the numbered paragraphs below refer to the paragraphs listed in 
Greens' original Verified Memorandum of Costs and Attorney Fees. When Greens submitted 
their original Verified Memorandum of Costs and Attorney Fees to the Court, they included 
costs specifically related to their slander of title cause of action as Discretionary Costs because 
the Court had not yet determined that Plaintiffs slandered Greens title to the disputed property. 
While the Court may believe certain costs submitted by Greens as Discretionary Costs could not 
be properly awarded under I.R.C.P. Rule 54, Greens assert that many of those costs should be 
considered to be special damages awardable under their slander of title cause of action. 
COSTS AS SPECIAL DAMAGES UNDER SLANDER OF TITLE 
12. Additional Costs of preparation of maps, pictures and photographs $ 401.30 
exceeding the amount listed above - Costs to obtain aerial photos. 
Balance of costs -Potlatch COT. (see #6) $177.30 
National Air Survey Center Corp. 64.00 
USDA - FSA Aerial Photo Field Office 160.00 
Additional Costs of preparation of maps, pictures and photographs $ 614.43 
exceeding the amounts listed above - Costs to obtain copies of digital 
photos for use as Exhibits at trial and filings with the Court - Kits Camera. 
Additional Costs of preparation of maps, pictures and photographs $ 32.00 
exceeding the amounts listed above - Costs to obtain copies of digital 
photos for use as Exhibits at trial and filings with the Court - Magyar Costs 
Advanced. 
Additional Costs of preparation of maps, pictures and photographs $ 152.11 
exceeding the amounts listed above - Costs to obtain copies of digital 
photos for use as Exhibits at trial and filings with the Court - Costs to 
obtain copies from Clerk -Costs for binders and large copies - Schwam Costs 
Advanced. 
Additional Costs of preparation of maps, pictures and photographs $ 61.80 
exceeding the amounts listed above - Costs to obtain color and black 
and white copies of photos for use as Exhibits at trial, and Avery tabs 
for use in preparation of Trial Binders - Staples. 
14. Additional Expert Witness Fees -Ronald P. Monson. 
SUPPLEMENTAL VERIFIED MEMORANDUM OF COSTS 
AND ATTORNEY FEES - 2 
15. Costs to obtain aerial photographs -Joseph J. Ulliman. $ 2,817.00 
Mr. Ulliman has worked with Potlatch Coip., the government, and others 
over the years in obtaining aerial photography, and is the most efficient 
source Defendants could use in obtaining aerial photography for trial. 
Mr. Ulliman was able to find and obtain aerial photos that otherwise 
would not have been available to Defendants/Counterplainliffs. 
Mr. Ulliman knew what entities had photos and how to contact those 
entities to obtain aerial photos used as admitted exhibits by counsel and 
witnesses at trial. As a result of his experience, Mr. UlIiman was able 
to efficiently determine which photos were relevant to the land in question, 
and obtain them. 
ADDITIONAL ATTORNEY FEES AS COSTS 
.Greens.'.Motion for Award of Costs as Special Qamages under Slander of Title, 
The following attorney fees were incurred by Greens solely to prepare their Motion for an 
Award of Costs as Special Damages under their Slander of Title Cause of Action. These fees 
were not included in the next paragraph. Greens ask the Court to award these attorney fees as 
special damages under slander of title. 
Robert M. Magyar attorney fees $250.00 
Andrew Schwam attorney fees $ 90.00 
TOTAL $340.00 
Additional attorney fees incurred by Greens since March 31,2006. 
The following attorney fees were incurred by Greens from Mafch 31,2006 (the last date 
of billing submitted in Greens' original Verified Memorandum of Costs) through July 10,2006 
in the general representation of Greens in this matter. Greens request the Court decide what 
portion of these fees relate to their Slander of Title cause of action, and award such additional 
SUPPLEMENTAL VEREED MEMORANDUM OF COSTS 
AND ATTORNEY FEES - 3 
amount to Greens pursuant to the Court's ORDER AWARDWG DEFENDANTSICOUNTEtR- 
PLAINTIFFS COSTS AND ATTORNEYS' FEES. 
Robert M. Magyar attorney fees $4,050.00 
Andrew Schwam attorney fees $4,230.00 
TOTAL $8,280.00 
* See Affidavits of Robert M. Magyar and Andrew Schwam Re: Attorney Fees filed 
herewith for itemization of attorney fees incurred by each attorney. 
All attorney fees and costs incurred by the Defendants/Counterplaintiffs have been or will 
be paid by Mr. and Mrs. Todd Green only, not by Shooks, Castles or any other entity or person. 
SUPPLEMENTAL VERIFTED MEMORANDUM OF COSTS 
AND ATTORNEY FEES - 4 
STATE OF IDAHO 1 
:ss. 
County of Latah 1 
Robert M. Magyar, being first duly sworn upon oath, deposes and says as follows: 
1. I am one of the attorneys for Defendants/CounterpIaintiffs herein. 
2. The factual assertions set forth inthe above memorandum of costs are made based 
upon my fxsthand knowledge; they are true and correct. To the best of my knowledge and 
belief, the cost items submitted herein are correct, and the costs claimed are special damages 
under Greens' slander of title cause of action. 
r n M A v -  
Robert M. Magyar 
SUBSCRIBED AND SWORN TO before me this Jrly, 2006. 
DOROTHY K. ONGSTAD 
NOTARY PUBLIC 
STATE OF IDAHO 
CERTLFICATE OF SERVICE 
I hereby certify that on this 19" day of July, 2006, I caused a tme and correct copy of the 
foregoing SUPPLEMENTAL VERIFIED MEMORNADUM OF COSTS AND ATTORNEY 
FEES to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewislon, ID 83501 
( ) Overnight Mail 
( ) US.  Mail 
,@ Facsimile 
( ) Hand Delivery 
/ad-- 
Robert M. Magyar 
SUPPLEMENTAL VERlFLED MEMORANDUM OF COSTS 
AND ATTORNEY FEES - 5 
MAGYAR LAW FIRM i 
Robert M. Magyar, Attorney at Law 
Main Street Professional Building - Suite 200 
201 North Main Street - Post Office Box 8074 -Moscow, Idaho 83843 
Tel208-882-1906 - Fax 208-892-8030 
Invoice submitted to: 
Todd Green 
Greenview Lane 
Moscow ID 83843 
July 18, 2006 
In Reference To: Property Boundary Dispute 
Professional Services 
4/3/2006 Revise Document 
Review and revise Memo of costs, Affidavits, Motion, Memorandum in 
support of Motion, re-calculate costs, obtain copies for filings, (time spent: 
April 1, 2, and 3rd) 
4/4/2006 Telephone Conference - Co-Counsel 
status with Brown, review of case points for argument 
Telephone Conference - Opposing PartyIAttorney 
tel conf and email re missing page from proposed findings 
Prepare Document 
orgainize and copy receipts for memo of costs - Kinkos, Prepare 
Supplement to Memo of costs, deliver to Andy 
4/3/2006 Miscellaneous 
travel tojfrom Lewiston 
Outside Conference - Opposing PartyIAttorney 
Chuck Brown in Lewiston re our filings 
Miscellaneous 
travel tolfrom Lewiston 
4/5/2006 Miscellaneous 
travel tolfrom Lewiston, copies of documents and file, deliver to Brown 
Miscellaneous 
travel tolfrom Lewiston 
HrslRate Amount 
0.60 NO CHARGE 
125.001hr 
0.80 NO CHARGE 
125.00lhr 
0.80 NO CHARGE 
125.00/hr 
Todd Green Page 2 
HrslRate Amount 
411 112006 General Correspondence 
to clients re hearing date and time 
4/17/2006 Telephone Conference - Client 
re Brown response to our motions, tel confs clients re meeting and affidavits 
Miscellaneous 
deliver docs to Andy, tel conf Andy re Brown response 
0.40 NO CHARGE 
125.001hr 
Telephone Conference - Co-Counsel 
tei confs Andy re Brown response, review Brown documents, compute 
legal fees as of settlement offers, begin work on affidavits 
4/18/2006 Prepare Document 
review newly filed Brown documents - memo in opposition to motion to 
clari fy..., work on affidavits 
Prepare Document 
review Brown documents with Andy and clients, work on affidavits, prepare 
for hearing on the 25th, review files, pleadings and testimony 
0.60 NO CHARGE 
125.00lhr 
411 912006 Telephone Conference - Co-Counsel 
re Consuelo Weitz testimony and affidavits 
Office Conference - Client 
meeting with clients to discuss hearing and affidavits, revise affidavits, file 
and mail copies to Bmwn 
4/23/2006 Telephone Conference - Co-Counsel 
re hearing and documents for hearing 
0.20 NO CHARGE 
125.00lhr 
4/24/2006 Review Documents 
review file and documents and pleadings, prepare documents for hearing, 
discuss argument with Andy, review fax from Brown, review rules of 
evidence and procedure, review transcripts 
Review Documents 
prepare for hearing, prepare and organize file and documents and 
pleadings for hearing, discuss argument with Andy 
4/25/2006 Court Appearance 
prepare for hearing, hearing, meeting with Andy and clients, meeting with 
Andy 
1.50 NO CHARGE 
125.001hr 
Court Appearance 
meetings with Andy 
4/26/2006 Miscellaneous 
prepare info for Andy 
Prepare Document 
supplemental affidavit, tel confs with Andy 
Todd Green Page 3 
HrsIRate Amount 
4/26/2006 Letter to Opposing ParfylAttorney 
re response to affidavits 
4/27/2006 Miscellaneous 
organize pleadings and files for hearing 
5/9/2006 Telephone Conference - Co-Counsel 
re hearing 
0.20 NO CHARGE 
125.001hr 
~elephone Conference - Co-Counsel 
re hearing 
6/30/2006 Telephone Conference - Client 1 .OO 125.00 
tel conf Todd and Steve re decisions, email to clients. Email Andy 125.00lhr 
7/4/2006 Telephone Conference - Co-Counsel 
Andy re how to proceed 
0.10 NO CHARGE 
125.001hr 
7/5/2006 Letter to Co-Counsel 
email Andy re next 
0.10 ,NO CHARGE 
125.001hr 
Letter to Co-Counsel 
email Andy and clients re meeting 
0.10 NO CHARGE 
125.OOlhr 
Letter to Client 
email Todd re outstanding bills 
7/6/2006 Letter to Client 
clients re meeting 
7/10/2006 Letter to Client 
contact clients re meeting 
Telephone Conference - Co-Counsel 
Andy re meeting and Motions to file 
Office Conference -Client 
meeting re status of case and Motions to file 
6/29/2006 Review Documents 0.30 37 50 
Amended Memorandum Decision and Order Awarding fees and costs, 125 OOIhr 
prepare document showing costs submitted/costs allowed to determine 
costs to submit as special damages under slander of title, scan documents 
to email to Andy and clients, email Andy, tel Andy 
411 712006 Telephone Conference - Co-Counsel 1 .OO NO CHARGE 
tel confs Andy re Brown response, review Brown documents, compute 125 OOlhr 
legal fees as of settlement offers, begin work on affidavits 
For professional services rendered 
ANDREWSCHWAM 
Admitted in ldaha. Wash.and NeurYark 
Todd and Tonia Green 
1418 Four Mile Rd. 
VIOLA, ID 83872 
SCEWWM LAW FIRM 
514 SOUTH POLK STREET 116 
MOSCOW, IDAHO 83843 
Oftpee Hours By 
Appointment Only 
(208) 882-4190 
Fed. ID # 82-0422315 
Eere is my bill for the period from April 1, 2006 to July 10, 
2006. These charges are in addition to those shown in my last 
comprehensive billing of March 31, 2006. 
Total Charges this bill 
Total Previous Charges 
Payment 5-5-05 
Payment 5-17-05 
TOTAL NGFY DUE 
CHARGES FOR SERVICES 
A detailed itemization supporting the following charges appears 
in the page attached to this billing. 
4-1-06 to 7-10-06 28.2 hours @ $150.0O/hour $4,230.00 
TOTAL CEBZGES FOR SERVXtSES since Last bill $4,240.00 
DATE SERVICES X N D E W D  TINE 
(hours )
4-17-06 Rev filings from atty Brown, Calls to and from 
Magyar, Begin preparation of response to 
BrownF s filings 1.9 
4-18 Rev transcripts and filings, Meet with clients, 
Prepare response to atty Brown's filings incl 
affidavits 6.0 
4-24 Meet with Magyar, Prepare for argument, 
assemble items to present to the Judge 5.3 
4-25 Appear in court, meet with clients afterwards 4.3 
5-2 Rev affidavits from atty Brown, See Green, 
prepare for Wed am meeting with clients .9 
5-3 Meet with clients to prepare response to 
affidavits from Weitz 2.5 
5-4 Prepare affidavits and e-mail to clients for 
review and correction .5 
5-5 Meet with Green and Shook and call from Castle, 
finalize affidavits, Ltr to Brown, fax to Brown 2.3 
5-8 Appear in court' akd speak to clients after 2.0 
5-9 Call Judge to inform him of October 05 
interaction with person who later became his 
clerk. .1 
5-10 Conference call with Judge and Atty Brown re: .1 
clerk 
7-8 Rev Court Decision - 5  
7-10 Meet with Bob and clients, Agree on motions to 
file. 1.8 
TOTAL TIME from 4-1-06 to 7-10-06 28.2  
ATTACHMENT TO JULY 1 0 ,  2006 BILLING 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
CLERK OF DI$T.IRiCT COURT 
LAYAH COUNTY 
~ P U P I  BY-".- 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantslCounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
AFFIDAVIT OF ROBERT M.MAGYAR 
PlaintiffslCounterdefendants, 1 
v. RE: ADDITIONAL ATTORNEY FEES 
1 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DAN%% T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., 1 
1 
DefendantsICounterplaintiffs. 1 
STATE OF IDAHO 1 
ss: 
County of Latah 1 
ROBERT M. MAGYAR, being first duly sworn upon oath, deposes and says: 
1. 1 am an attorney admitted to practice law in the Stat'e of Idaho. 
2. I represented DefendantslCounterplaintiffs herein. 
AFFlDAVlT OF ROBERT M. MAGYAR - 1 
3. I have practiced law in Idaho for more than 30 ye&;. 
4. A copy of the July 18,2006 comprehensive billing history submitted to my clients in 
this case has been attached to and incorporated in the Supplemental Memorandum of Costs filed in 
this case. 
5. All services listed in the July 18,2006 billing history are in addition to those shown in 
the billing previously provided to the court. These services were rendered after the previous billing 
subrnilted to the Court. These services were performed and were necessary to properly represent my 
clients. 
6. All work was billed by the how at arate of $125.00 per hour, with aminimum billing 
interval of 1/10" of an hour. This hourly rate was charged pursuant to an Employment Agreement 
entered into with my clients. This hourly rate is reasonable considering the nature of the case tried 
and the fact that ray hourly rate is somewhat lower than the rates charged by many attorneys in this 
geographic area with experience similar to mine. 
7. It should be noted that in addition to the entries shown in the comprehensive billing 
history . . ~ .. at ~. no .~ . . charge, . . . . ,~ ~ . many of the entries were billed at less time than they took, and some . 
interactions with clients and co-counsel noi billedat all. Thus, the total boas billed represent a 
minimum figure less than the total time actually expended on behalf of my clients in this case. 
DATED this 19" day of July, 2006. 
&qfl 
Robert M. Magyar 
SUBSCRIBED AND SWORN TO before me this 19" day of July, 2006 
DOROTHY K. ONGSTAD 
NOTARY PUBLIC 
STATE OF IDAHO 
AFFIDAVIT OP ROBERT M. MAGYAR - 2 
CERTETCATE OF SERVICE 
I hereby certify that on this 19" day of July, 2006, I caused a true and correct copy of the 
foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
~ r - 1 A ~  
Robert M. Magyar 
AFFIDAVIT OF ROBERT M. MAGYAR - 3 
( ) Overnight Mail 
( ) U.S. Mail 
Facsimile 
( ) Hand Delivery 
W Y O i Y  LAW FXM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882=4190 Telephone 
CLE% (8 DISTRICT COURT 
LATAH COUhTY 
Attorneys for Defendants/Counterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COWLT OF THE SECOND JUDICIAL DISTRICT OF T m  
STATE OF IDAHO, IN AND FOR T!3E COUNTY OF LATAFI 
GERALD E. VGITZ and CONSUELO ) 
J. WEITZ, husband and wife,and W I T Z  ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liab'ity ) 
company, 1 
PlaintiffdCounterdefendcults, ) iaFFlDAVIT OF ANDmW SCHWAM 
) 
) RE: ADDITIONAL ATTORNEY FEES 
TGDD A. GREEX and TOMA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. C A S n E  and CATHE:= ) 
C CASTLE, and U S BANK N A ,  ) 
1 
Qefendants/Counterplaintiffs. 1 
STATE OF IDAJ30 1 
ss: 
County of Latah 1 
ANDREW SCHWAM, being fist  duly sworn upon oath, deposes and says: 
1. I am an attorney licensed to practice law in the State of Idaho. 
AFl?lDAVIT OF ANDREW SCHWAM RE: Al'TOFNER ITES - 1 
2. 1 h r ~ e  practiced for more than 30 years. 
3. A copy ofthe July 10,2006 bill submitted to my clients in this case has been attached 
to and incorporated in the Supplemental Memorandum of Costs filed in this case. 
4. All services listed in the Jdy 10, 2006 bill are in addition to those shown in the 
billing previously provided to the Court. These services were rendered after the previous b i h g  
submitted to the Court.. These services were perfom~ed and were necessary to properly represent 
my clients. 
5. All work was billed by the hour at a rate of $150.00 per hour with a minimuin billing 
interval of l/lOth of an hour. This hourly rate is reasonable considering the nature of the case tried 
and the fact that my hourly rate is somewhat Iower than the rates charged by many attorneys in this 
geographic area with experience similar to mine. 
6 .  It should be noted that many ofthe entries were billed at less time than they took and 
some interactions with clients, and co-counsel were not bided at dl. Thus the total hours billed 
represent a mhimum figure less than the total time actually expended. 
DAED t h i s 4  day of U L Y  .2006, 
a !  
Andrew Scl?wain 
SUBSCRlBED AND SWORN TO before me this / L  day of 2 ;~"c/L 2006 
Residing at: Idaho. 
My Commission Expires: o f  - S- 7 
AFFIDAVIT OF ANDmW SChWh"*I ;tE: ATTORNEY FEES - 2 
CERTn?rCP,TE OF SERVICE 
I hereby certify that on this I Fof a~\/ ,2006, I caused a true and correct copy 
of the foregoing AFFIDAVIT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
( ) W.S. Mail 
Facsimile 
( ) ?&and Delivery 
MfiM.6-w ~ .-.- ~. 
Robert M. r~dgyar V 
AFFIDAVIT OF ANDREW SCHWAM REk ATTORNEY FEES - 3 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
(208) 882-1908 Facsimile 
CLERK OF 5iSmlCT COURT 
LPSAU COUNTY 
BY-.-.,--DEPUTY 
SCHWAM LAW F'RM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for DefendantsICounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TEE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
5. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 DEFENDANTS'ICOUNTERPLAINTIEFS ' 
PlaintiffsICounterdefendants, MOTION TO RELEASE THEIR BOND 
v. ) AND TO MAKE THE PRELIMINARY 
INJUNCTION ISSUED BY THE COURT 
TODD A. GREEN and TONIA L. GREEN, ) AGAINST PLAINTIFFS PERMANENT 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., 
COME NOW DEFENDANTSICOUNTERPLAINTFFS, hereafter Greens, by and through 
their attorneys of record, and Move the Court to release the bond posted by Greens on April 18, 
2005. 
Greens posted a $5,000.00 bond pursuant to the Preliminary Injunction issued by the Court 
MOTION TO RELEASE BOND AND TO 
MAIE PRELIMINARY INJUNCTION PERMANENT 
on April 18,2005. Sitice this matter has now concluded and Greens have prevailed, Greens ask the 
Court to release their bond, and to make the Preliminary Injunction permanent. 
Greens have noticed this Motion for a hearing at which they will support this Motion with 
oral argument. This Motion is made pursuant to I.R.C.P. 65. 
DATED this 1 9 ' ~  day of July, 2006. 
Attorney for Defendants/Counterplaintiffs 
CERTFICATE OF SERVICE 
I hereby certify that on this 19" day of July, 2006, i caused a true and correct copy of the 
foregoing MOTION TO RELEASE BOND AND TO MAKE PRELIMNARY INJUNCTION 
PERMANENT to be served on the following in the manner indicated below: 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
( ) U.S. Mail 
,' jpa Facsimile 
( ) Hand Delivery 
MOTION TO RELEASE BOND AND TO 
MAKE PMLIMINARY INJUNCTION PERMANENT 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
~ewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB # 21 29 
CharlesAl?lxo~m@cableone.& 
Attorney for Plaintiffs/Counterdefendants. 
2006 JUC 23 An 7l28 
IN THE DISTRICT COURT OP T I E  SECOND JUDICIAL DISTRICT OF 
?'HE STATE OF IDAI-IO, TPJ AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 




TODD A. GREEN md TONLA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHl3TNE C. 
CASTLE, and U.S. BANKN.A., 
1 
1 Case No. CV 2004-000080 
1 
) 
1 OBJECTION TO I)EFENDANTS/ 
1 COUNTERPLAINTIFFS MOTION 
1 TO RELEASE THEIR BOND 
1 AND 
1 TO MNCE THE PRELIMINARY 
) INJUNCTION ISSUED BY THE COURT 
) AGAIN ST PLAINTIFFS PERMANETIT 
OBJECTION TO DEFENDANTS1 
C O U N T E ~ L A ~ X I F F S '  MOTIC~N TO 
RELEASE THEIR BOND AND: 
MAKE THE PRELLMTNARY INJUNCTION charics A. Bmvn. &(I_ 
ISSUED BY THE COURT AGAINST P.O. Uox I225l324 M*in St. 
PLAINTIFFS PERMANENT 1 
Lewiaton. lddto 83SOI . 
I.DK;ld6.99d7i20~-746S986 (TsY) 
9683. 
isn- i  P O O / Z O O ' ~  OOP-L 9809 9PL aoz 331i10 h \ v l - ~ ~ i  WE:EO goo?-LZ-IW 
COl&ENOW the plnintiffslcountcrdcfcnd~~ts above named by and through attoriiey 
of record, Charles A. &own, and hereby file their objection to the DefendantslCo~lterplaintiffs' 
Motion to Release Their Bond and to Make the Preliminary Injunction Issued by the Coua Against 
~laintigfs Permanent on the following grounds: 
The Prelimiaary Injunction ordered by this Court on Ap~il 18,2005, indicateathat 
it "shall continue during the pendency of the above-entitled action." That the defendants/ 
counterplaintiffs did not plead in their Counferclaim or Amended Counterclaim that a pernxmcnt 
injunction be awarded by 'dGs Court, md tlxus said issue was not a contested issue at the trial. That 
I.R.C.P. 65 upon which d ~ e  movants rely does not contemplate a permanent injunction. That once 
a final judgment i s  entered in the above entitled matter, said judgment shall then define the legal 
rights of the paties in regard to the property in question. Of courso, such a judgment did not exist 
attile timethatthepreli~ninary injunction was entered. Theprefidnwy injunction wh?c11 was entered 
was issued based upon a hearing at which the defendants1comterplai~itiPfs presented exhibits and 
arguments which were not consistent with the facts as ultimately presented at trial. 
. . .  
The plaintiffslcowterdefendants feel that the bond posted should be in effect as long 
as an injunction is in_ effect. 
Oral argument is requested. 
DATED on this 27th day of July, 2A06. , 
U:,& 
Charles A. Brown 
Attorney for Plaintiffs/Counterdefendants. 
OBJECTION TO DEFENDANTS1 
COUNIERPLAINTIFFS' MOTION TO 
RELEASE THEIR BOND AND 
MAKE THE PRELIMNARY MRJNCTION 
ISSUED BY Ti-E COURT AGATNST 
PLATNTIFFS PERMANENT 2 
tan-2 h n n l o n n ~  nnb-I Q R R C  QBi Rn7 
I, Charles A. Brown, he~eby certify that a atrue and correct copy of the foregoing was: 
mailed by regular first class mail, sent by facsimile only 
and deposited in the United States to: 208-892-8030 -Magyar 
Post Office 208-882-4190 - ScI~wa~n 
/ sent by fncdmile and mailed by - sent by Federal Express, 
regular first class mail, overnight delivery 
deposited in the United States 
Post Office 
- hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street, Suite 200 
P.O. Box SO74 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
S c I m  Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on is 7th day of Jul ,2006.  
OBECTION TO DEFENRANTSI 
COUNTERPLAINTlFFS' MOTION TO 
RELEASE THEIRBOND AND 
MAKE THE P R E L m A R Y  JA'JXJHCTION 
LSSWED BY THE COURT' AGAINST 
PLAINTIFFS PERMANENT 3 
C h ~ r l o ~ ~ .  Bmun. Esq. 
P.O. BOX 12231324 Maili St. 
Lowlslon, ldulro 83$(rl 
~0S.7d6.0947R0E.766.5BBG (fax) 
CLERY i VF '2 ' - Oi5TRiCT ' COURT 
LATAH CO,I.!!!TY Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
LeWjs.ton, ID 83501 
208-746-9947 
208-746-5886 (fax) 
ISB #; 2129 
CharlesABrown@cableone.net 
Attorney for PlainLiffs/Counte~defendmts. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT Of: 
THE STATE OF IDAHO, IN AND FOR THX COUNTY OF LATAH 
O E m D  E. WEITZ and CONSUELO ' ) 
J. .%E!TZ,, &&grf audwi~? . . )  . . . .  ~.~ 
and WEITZ & SONS, LLC, an 1 






vs. 1 CaseNo. CV 2004-000080 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
STLVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 
CASTLE, and U.S. BANK N.A., 
1 
1 PLANTLFPS/CO~\ITERDEFENDANTS' 
1 MOTION TO DISALLOW DEFENDANTS/ 
) COUNTERPLAINTIFFS' REQUEST FOR . 
) COSTS AND ATTORNEY FEES AS 
1 SPECIAL DAMACjES UNDER TX-IEIR 
) SLANDER OF TITLE CAUSE OF ACTION 
COME NOW, the plaintiffslcodterdefendants by."md tl~iough their  IT& of 
record, Charles A. Brown, and move this Court, p ~ r ~ u & t  to 1;R.C.P. 54(d)(6) and 54(e)(6) to 
PLAINTIFFS/COUNTERDEFENDANTS7 MOTION 
TO DISALLOW DEFENDANTSICOUNTER- 
PLAINTIFFS' REQUEST FOR COSTS AND 
A'ITORNEY FEES AS SPECIAL DAMAGES 
UNDER THEIR SLANDER OF TI7LE CAUSE OF ACTION - I 
Cbnriw A. Brown. Ekq. 
P.O.Bau 12251324 Main St. 
Lcwiiloil, idniin 83501 
2US~7db.PPA7~0X-7d6-58BG (far) 
disallow all costs and attorney fees sought by the defendmts/counte1p1aiutiEs as spccid d~llliages 
under their slander of. title cause of action. Specifically, plaintiffslcoumterdcfendants object to the 
additional expert witness fees of $3,170.00 for Mr. Monson, aerial photographs of $2,817.00 o r  
Mr. Wliman, and $1,261.62 for discretionary costs, for total costs of $7,248.62 ahd additional 
attbrneyfees of$340.00 forthe slander of title and$8,280.00 as additional Fees in t11e matter for the 
reasons as set forth in the Plaintiffs' Memorandum in Support of Motion to Disallow Defendants' 
Request for Costs and Attorney Fees as Special Damages under Their Slander of Title cause of 
Action filed herewith. 
Oral argument is requested. 
DATED on this 28th day of July, 2006. r. 
Attorney for Plaintiffs/Cozmterdefendants 
PLAn*ITIFFS/COUNTEmEFENDANTS' MOTION 
TO DISALLOW DEFENDANTSICOUNTER- 
PLAINTIFFS' REQUEST FOR COSTS AND 
ATTORNEY FEES AS SPECIAL DAMAGES 
UNDERTHEIR SLANDER OF TITLE CAUSE OF ACTIOH - 2 
Cbarloe A Biowo. E c ~ .  
P o .  I3ox 1225n2AMiitn 51. 
Lcwiiton. idal.iio 8.1501 
208-746.~Y111120B-766.5RR6 (kx)  
I, Charles A. Brown, hereby certify &nL a iruc and corned copy o f  i l~c  foregoing was: 
- mailed by regular fust class mail, sent by facsimile only 
and deposited in the United States to: 208-892-8030 -Magyar 
Post Office 208-882-4190- Scllwam 
d s e n t  by facsimile and mailed by - sent by Federal Express, 
regular first class mail, overnight delivery 
deposiled in the United Slates 
Post Office 
hand delivered 
to: Robert M. Magyx 
Attorney at Law 
201 North Main Street, Suite 200 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Scl~wam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
on this 28th day of July, 2006. 
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ATTORNEY FEES AS SPECIAL DAMAGES 
UNDERTHEIR SLAHDER OF TITLE CAUSE OF ACTION - 3 
Chnrlcs A Brown, Eaq. 
P.O. Box 12251324 Main 1. 
Lowinton. lhhu 83501 
10S.746-Y9d7h08-71G~588G (fay) 
, ;P,SE gG C\l 
2006 JUL 28 Pi4 2: 53 
CLERK OF C~iSTEICi COURT 
LATP/1i COUNTY 
BY-,.&EPUTY 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
208-746-9947 
208-746-5886 (fax) 
LSB # 2129 
CharlesABrowlz@cableone.net 
Attorney for ;PlaintiffsICotmterdefe~idai~ts. 
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) MEMORANDUM TN SUPPORT OF 
1 MOTION TO DISALLOW DEFENDANTS/ 
) COUNTERPLNNTIFFS' REQUEST FOR 
1 COSTS AND ATTORNEY FEES AS 
1 SPECIAL DAMAGES UNDER THEIR 
1 SLANDER OF TITLE CAUSE OF ACTION 
1 - 
PLAINT~FFS~COWTEN,EFENDANTS' 
MEMORANDUM M SUPPORT OF MOTION 
TO DISALLOW DEFENDANTS/COUNER- 
PLAINTIFFS' REQUEST FOR COSLS & CIIPII~Q A. nrow~s, EU~. 
ATTORNEY PEES AS SPECJAL DAMAGES 1'.0.13nx 12Zri3Zd M3m St. 
UNDER THEIR SLANDER OF TITLE CAUSE OF ACTION - 1 
Lcuistm, ldaiw 835UI 
20S-74G~9471208-71G.588G (hx) 
9689 
COME NOW, the plaintifi-slcountcrdcfcndauts by and through their attorney d 
record, Charles A. Brown, and file tbis memorandum in support of tlleil- Motion to Disallow 
Defendants/Counterplainfi.Pfss Requests for Costs and Attorney Fees as Special Damages Under 
Their Slander of Tide Cause of Action in this matter as olIo.cvs; 
FACTS 
The defendantslcounterplaintiffs havefded a supplemental memorandum of costs and 
attorney fees in support o'their motion for an award of costs and an award of attorney fees as special 
damages stating that they are entitled to these additional attorney fees and costs as an award of 
special damages based uponthe OrderAw~&mgDefendantS/Co~u~~er-Plaii~kiffs Costs and Attorneys' 
Fees. 
ARGUMENT 
I. DEFENDANTS ARE NOT ENTITLED TO ADDITIONAL ATTORNEY FEES OR 
COSTS BASED'UPONTHE PREVAILING PARTY TlEIEOItYFORTHEIR CLAIM 
OF SLAWiiZR GF TITLE 
The Court stated in its Order Awarding Defendantslcounter-Plaintiffs Costs and 
Attorney Fees oil page 5 that "the Greens seek attorneys' fees on tlxee bases: Idaho Code section 
6-202 forthe timbertrespass; Idaho Code section 12-1 21' and Rule 54(e)(l) on the basis that tile case 
was pursued or defended Erivolously, unreasonably, or without foundation; and special damages 
under slander of title." The Court went on to discuss each request and foui~d qs follows: 
"Under Xdd~o Code section 6-202, . . . Mr. and Mrs. ~ e i t t  were 
found to be negligent, but not willful and intentional. Therefore 
attorney fees are not available. . . ." 
. . . "Idalro Code section 12-12 1 aud Rule 54(e)(1), I.R.C.P. . . . this 
Court cannot conclude that all of the claims and all of the defenses 
pursued by the Weikz fmily were frivolous, iuu-easonable or without 
foundation. . . . However, to reiterate, all of the claims and all of the 
defenses need be show1 to be frivolous, unreasonable orwithout 
fbundiiion in order to award attomeys7 fees under $ 12-1.21. 
DLANTEFSICOUNTERDEFENDANTS' 
MEMORAHDUM lN SUPPORT OF MOTION 
TO DISALLOW DEFENDAXTSICOUNER- 
PLAINTIFFS' REQUEST FOR COSTS & 
ATTORNEY FEES AS SPECIAL DAMAGES 
KJNDER THEIR SLANDER OF TITLE CAUSE OF ACTION - 2 
Cllniica A. Browr~. Esq. 
P.O. r5.x 12351324 Moin 51. 
Lcrvismn. Idaho 83501 
205-7dG-99671208.766-5x86 (lii~) 
Finally, &e Greens seek at$orneys' fees as special damages under 
their sllander of title cause of action. . . . This Court concludes that 
an appropriate amount ofaiforncys' fees for proorof slander of title 
in fhis case is $40,000." 
See pp. 5-6. 
The Courthas reviewed the costs submitted by the defend~s/counterplaintiffs in this 
matter, and now the de~endants/counte~laintiffs are asking the Court to again review those same 
costs. Nothing in thematter has changed-no new evidence has beenpresenfed which would entitle 
the defend~tslcounterplaintiffs to said costs. 
11. DEFENDANTS/COUNTERPLAINTIFFS MAY BE TEIE PREVAILING PARTY IN 
TmS MATTER AND BUT THEY ARE NOT ENTITLED TO COSTS AS SPECIAL 
DAMAGES OR ADDITIONAL ATTORHEY FEES AS SPECIAL DAMAGES 
The defenda~tslco~terplaii~tiffs have requested costs as special damages in the 
amount of $7,248.62 and also the afnount of $340.00 ill attorney fees as special damages. They are 
, . , ~  .. . , . .  
requesting the Court review additional attoney fees in ale amount of $8,280.00 to determine what 
would be additionally due as attorney fees as special damages under the slander of title: 
t 
Costs: The costs being requested as special damages have been disallowed by this 
Court based upon I.R.C.P. 54 and the defendantslcounte~laintiffs have not supplied any furlher. 
basis for why these costs should be aslowed by the Court after being disdlowed by i t  These costs 
fall into the category ofdiscretionary costs. Pursuant to the rule, the Court has made specific rulings 
as to why they were not behg allowed and thus the defendantslcounterplaintiffs have not'shown any 
supportive rule that entitles these to now be turned into' acceptable costs. The defendants/counter- 
plaintiffs even state that "the Court had not yet determined that Plaintiffs slandered Greens title to 
the disputed property." See p. 2 of De$endants/CounteplGntiffs' Mot io~~ for an Award of Costs as 
Special Damages Under Their Slander of Title Cause of Action. If the costs were not allowed 
previously, they should continue to not be allowed even if they do relate to the slander of title claim. 
PLAR\ITIFFS/COUNTE~EFENDANT~' 
MEMORANDUM IN SUPPORT OF MOTION 
TO DISALLOW OEFENDANTS/COUIdTER- 
PLAINTIFFS' REQUEST FOR COSTS & 
ATTORNEY FEES AS SPECIAL DAMAGES 
UNDERTHEIR SLANDER OF TITLE CAUSE OF ACTION - 3 
C h ~ l c s  A Biowo. Esq. 
P.O. Oai 12251324 Main SL 
Lclvis~on. IddIza 83301 
Attorney fccs: Defenh1ts/Co1~1tc1~1~~tiffs have rsquestcd the ~~oloullt of $340.00 
for attorney fees as special damages for the slander of title clainl but only because of the process OF 
requesting these additional fees and not for the actual defending of or pursuit of their claim for the 
slander of title. Thus, the request shollld be denied. 
The d&ndants/counterplaintiffs have requested additional attorney fees in the 
amount of $8,280.00 incurred in "the general representation of Greens in this matter.'' See p. 3 of 
Supplemental Verified Memorandum of Costs and Attorney Fees. They are asking this Court to 
determine what portion of the attorneys' fees relate to the slander of title cause of action and award 
accordiigly. Again, fl~ese attorneys' fees were not incurred in the actual defending orpursuit of their 
chim of slander of title, a ~ d l h u s  this request should also be denied. 
There has been no showing that the attorneys' fees or costs incurred were reasorrable 
and necessary in regard to said claim. That pl~ntiffs/count%rdefenda~ts filed a quiet title matter in 
tbis action which was approximately 13 pages in lengthnot includingexllibits. Tllatthe substantive 
. . .  portion . . . of the compJaint alleged that the plaintiffsicom~terdefendants . ~~ had been in possession of the 
property in question since '1929 onward which included the operation of a dairy fam~ until 
approxirnatoly 1975 during which time the disputed propew in question was clearly and definitely 
)t 
Fenced. Thereafter the plaintiffslcounterdefendants' use and usage of the 'disputed property 
continued upon which a.trial on the merits was held in this matter. That any and all attorneys' fees 
sought as damages by the defendants/counterplaintiffs in this matter would have to be directly 
aliribuiable by them to paragraph 21. of the plaintiffslcounterdefendants' coinplaillt as opposed to 
the plaintiffslcounterdefendmts' f i l i~g  ofthe claim as awhole, and the pursing of a quiet title action 
from 1929 onward. The deFendants/counterplai~~tiffs attempt to establish aitomcys' fees with post 
trial motions in regard to paragraph 21. of the coniplaint is unsustainable, inappropriate. and 
objectionable on the basis as not being properly shown to be reasonable and necessary. 
PLANTImS/COUNEWEFENDANTS 
MEMORANDUM IN SUPPORT OF MORON 
TO DISALLOW DEFENDANTSMJOUNTER- 
PLAINTLFFS' KI?QUEST FOR COSTS & 
ATTORNEY FEES AS SPECIAL DAMAGES 
UNDERTHEIR SLANDER OF 77TLE CAUSE OF ACTION - 4 
P.0, Ror 12'51324 k i n  $1. 
Lnuikioa. iddiu 83501 
20R.?469947/201(-746S6h 1 
d 6 9 p  
CONCLUSION 
Based upon the foregoing, the plaintiffs/counterdcfendants request that the 
defendm&/counrerplaintiffs' motion for an award for costs as special damages and an award ?or 
additional attorney fees, whether as special. damages or general; be denied. 
RESPECTFULLY SUBMITTED 
Chatles A. Brown 
Attorney for Plaintiffs/Counterdefenda~s 
I, Charles A. Brown, hereby certify that a true and correct copy of thc fc~regoing was: 
mailed by regular first cfass mail, - scnt by facsimile only 
and deposited in the United States to: 208-892-8030 - M a a a t  
Post Oftice 208-882-4190 - S c h w a  
z F s e n t  by facsimile and mailed by sent by Federal Express, 
regular 5-1; class mail, overnight delivery 
deposited in the United States 
Post Oflice 
- hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street, Suite 200 
Moscow, ID 83843 
Andrew M. Schwam, Esq. 
Schwam Law OEtice 
514 Souih Polk Street # 6 
Moscow, ID 83843 
on this 28th day GJuly, 2006 
PLANTIFFS/COUNTERDEFENDANTSS 
NEMORANDUM IN SUPPORT OF MOTION 
TO DISALLOW DEFENDANTSICOUNTER- 
PLAINTIFFS' REQUEST FOR COSTS & 
ATTORNEY FEES AS SPECIAL DAMAGES 
UNDER THEIR SLANDER OF TITLE CAUSE OF ACTION - 5 
C h s n ' ~  A. Brow". E5q. 
P.O. OOX 12251324 tvllrln St. 
Lcwjifan. lddio 83501 
20K;lQ6.99U7n08-766.5886 (fa,?) 
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Subject of Proceedings: Motion for Release of Bond, Motion to Make Injunction Permanent and 
Motion for Additional Costs and Attorneys Fees 
Terry Odenborg 
Deputy Clerk 
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? 
This being the time Gxed pursuant to written notice for hearing of the deferrdants' 
motion for release of bond, motion to make injunction permanent and motion for additional costs 
and attorneys fees in this case, Court noted the presence of counsel. 
Mr. Schwam argued in support of defendants/counter-plaintiffs' Motion to Release Their 
Bond and to Make the Preliminary Injunction Issued by the Court Against Plaintiffs Permanent. 
Mr. Brown argued in opposition to the return of the bond unless the injunction is removed. Mr. 
Schwam argued in support of the defendanfs motion to make the preliminary injunction 
permanent. Court granted the motion for return of bond, insh-ucting Mr. Schwam to prepare an 
order in accordance with its ruling. Court denied the motion to make the injunction permanent, 
instructing Mr. Schwam to prepare an order in accordance with its ruling. 
Mr. Schwam argued in support of the defendants' motion for an award of additional costs 
and attorney fees. Mr. Brown argued in opposition to the motion. Mr. Schwam argued in rebuttal. 
Court took the motion under advisement and informed counsel that it would render its ruling in 
writing. 
Court recessed at 324 P.M. 
APPROVED BY: 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF TDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ an6 CONSUBLO ) 
J. WEITZ, husband and wife, a ~ d  WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 ORDER TERMINATING PRELIMINARY 
Plaintiffs/Counterdefendants, 1 INJUNCTION AND DENYLNG 
v. 1 DEFENDANTSfCOUNTERPLAINTIFFS ' 
1 MOTION TO MAKE PRELIMINARY 
TODD A. GREEN and TONIA L. GREEN, ) INJUNCTION PERMANENT 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERINE ) 
C. CASTLE, and U.S. BANK N.A., 1 
A Preliminary Injunction was issued by the Court in this matter in favor of 
DefendantslCounterplaintiffs on April 18, 2005. DefendantslCounterplaintiffs brought on for 
hearing their Motion To Make the Preliminary Injunction Permanent on August 2,2006. Argument 
was produced by DefendantslCounterplaintiffs in support of their Motion, and by 
ORDER TERMINATING PRELIMINARY INJUNCTION 
PlaintiffsICounterdefendants in opposition to said Motion. 
The Court being fully infonned, and good cause appearing therefor, 
IT IS NEREBY ORDERED lhat the Preliminary Injunction issued by the Court on 
April 18, 2005 is terminated, and DefendantslCounterplaintiffs' Motion to make the Preliminary 
Injunction permanent is denied. 
d%y of August, 2006. DATED this 
- 
District Judge 
CERTIFICATE OF SERVICE 
I do hereby certify that a full, true and correct copy of the foregoing ORDER 
TEFMNATNG PRELIMINARY NJUNCTION was mailed on this 2 day of ~ u ~ u s t ,  2006 to: 
Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, Idaho 83843 
Andrew Schwam 
Attorney at Law 
514 South Polk 
Moscow, Idaho 83843 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewi ton, IDfl501 7 
ORDER TERMINATING PRELIMINARY INJUNCTION 
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Attorneys for DefendantsICounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF L A T m  
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GERALD E. W I T 2  and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, 1 
1 ORDER EXONERATING BOND 
Plaintiffs/Counterdefendants, AND RELEASING BOND TO 
v. 1 DEFlENDANTS/COUNTERPLAINTIFI;S 
TODD A. GREEN and TONJA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) 
and MARY E. SILVERNALE SHOOK, ) 
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A Preliminary Injunction was issued by the Court in this matter in favor of 
Defendants/Counterplaintiffs on April 18,2005, and Todd Green posted a $5,000.00 bond pursuant 
to said Preliminary Injunction. DefendantsICounterplaintiffs brought on for hearing their Motion To 
Release Bond on August 2, 2006. Argument was produced by DefendantsICounterplaintiffs in 
ORDER RELEASING BOND 
support of their Motion, and by PlaintiffslCounterdefendants in opposition to said Motion. 
The Court being fully informed, and good cause appearing therefor, 
IT IS HEREBY ORDERED that the bond posted by Todd Green for 
DefendantsICounteiplaintiffs on April 18,2005 is exonerated and the Clerk of the District Court of 
Latah County is ordered to refund the $5000.00 to Todd Green. 
DATED this A $ ; f  August, 2006. 
Distfict Judge 
CERTIFICATE OF SERVICE 
I do hereby certify that a full, tme and correct copy of the foregoing ORDER RELEASING 
BOND was mailed on this day of August, 2006 to: 
Robert M. Magyar 
Attorney at Law 
P.O. Box 8074 
Moscow, Idaho 83843 
Andrew Schwam 
Attorney at Law 
514 South Polk 
Moscow, Idaho 83843 
Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID,83501 
Deputy Clerk 
ORDER RELEASING BOND 
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GERALD E. WEITZ and CONSUELO J. WEITZ, ) 
husband and wife, and W E E  & SONS, LLC, ) 
an Idaho limited liability company, 1 
Counterdefendants. 1 
This case involves a boundary dispute over two adjoining sections of land on 
OPINION AM) ORDER - 1 9 ' i ' G O  
Moscow Mountain in Latah County. The Weitz family? claiming ownership of the 
disputed property based on their f a d y  history and association with the property, brought 
a complaint against the defendants on February 4,2004. At hid, the Weitz family made 
the following claims: boundary by agreement; prescriptive easement; equitable estoppel 
and quasi estoppel. (The Weitz family also asserted the defense that Todd and Tonya 
Green were not bona fide purchasers.) In response to the plaintiffs' complaint, the 
defendants, Todd and Tonya Green, Steven and Mary Silvemde Shook, and Danial and 
Catherine Castle, filed a counterclaim and sought the following relief: quiet title to the 
disputed property; damages for timber trespass; and damages for slander of title. 
While this matter was in litigation, the Weitz family continued to use the disputed 
property under a claim of right despite the Greens' requests for them to cease. Due to the 
Weitz family's efforts to exercise dominion over the property, the Greens filed a motion for 
injunctive relief. On April 15, 2005, a hearing was held on the Greens' Motion for a 
Preliminary Injunction. This Court determined that the Greens had establisl~ed all the 
elements required by Rule 65, I.R.C.P., for the issuance of a preliminary injunction, and, . . 
consequently, issued an injunction enjoining .. . the Weitz family on April 18, 2005. The 
injunction prevented all plaintiff's, their officers, agents, servants, employees and attorneys, 
and those persons in active concert or participation with,them, from going on the disputed 
property during the pendency of this action. The Greens were required to post $5,000 as 
security for the issuance of the inju~ction; 
1 For the sake of simplicity, the plaintiffs, Gerald Weitz, Consuelo Weitz and Weitz and Sons, 
LLC, will be referred to as the "Weitz family." Gerald and Consuelo Weitz are husband and 
wife. Gerald Weitz, Consuelo Weitz, and their two sons, Rockford and Dustin, are the 
shareholders in Weitz and Sons, LLC. 
OPINION AND ORDER - 2 
Following failed attempts at settlement, a bench trial was held to resolve the issues 
between the parties. Based upon the evidence, this Court denied all of the claims brought 
by the Weitz family and quieted title in the disputed property to the Greens, Castles and 
Shooks. Ln addition, this Court awarded the Greens, Castles and Shooks $500 each for the 
timber trespass they experienced; however, this Court denied the relief sought for treble 
damages as a result of the timber trespass. This Court also concluded that special damages 
were not appropriate under.the defendants' slander of title cause of action. 
The Greens2 filed a Motion to Clar@, Correct and Reconsider, requesting that this 
Court review its Memorandum Decision and alter it. Specifically, the Greens alleged that 
evidence in the record proved that: (1) the timber trespass attributed to the Weitz family 
w&&w8lfui and intentional; and (2) the Greens had established the four elements essential 
to their slander of title action. This Court concluded that the timber trespass had not been 
willful and intentional. As a result, this Court's prior decision regarding timber trespass 
remained unchanged. However, as to the Greens' latter assertion, this Court found that 
the Weitz family had been reckless in their challenge to the defendants' title and, therefore, 
malice had been established. Furthermore, this Court determined that the att6rneysf fees 
incurred by the Greens to challenge the cloud on their title constituted special damages. 
As a consequence, this Court issued an  Amended Memorandum Decision on June 28;2006, 
ruling that the Greens had proven that the Weitz fainily slandered the defendants' title and 
awarded the Greens $40,000 in attorneys' fees incurred to clear title to their property as 
special damages. See Order Awarding ~efendantsl~ounter-plaintiffs - Costs and 
2 Due to the unique posture of this case, in that the Greens have agreed to bear the expense of 
litigation, the Castles and the Shooks are not affected by these pending post-trial motions. 
OPJNION AM) ORDER - 3 
Attorneys' Fees at 6. 
The following motions are pending: Motion for an Award of Costs as Special 
Damages Under Slander of Title Cause of Action; and Motion for an Award of Additional 
Attorneys Fees as Special Damages Under Slander of Title Cause of Action. This Court 
heard oral a r p n e n t  on the   re ens' motions on August 7,2006. At the hearing, Andrew 
Schwam and Robert Magyar appeared oil behall of the Greens. Charles Brown appeared 
on behalf of the Weitz family. 
ANALYSIS 
The Greens present two motions to this Court. First, the Greens request $7,248.64 in 
costs as special damages under their slander of title action. Second, the Greens seek an 
award of additional attorneys' fees in the an~ount of $340 and a portion of the $8,280 
incurred by the Greens for general legal representation from March 31,2006 through July 
10,2006, as special damages under their slander of title action. Each motion will be dealt 
with in turn. 
A. Motion for Costs as Special Damages 
"Idaho law requires that special damages be alleged and proven before a plaintiff 
can recover for slander of title." Crosby v. Rowand Machinery Co., 111 Idaho 939, 941, 729 
P.2d 414,416, n.3 (Ct. App. 1986). Litigation expenses incurred in removing the effects of 
slander have been held to constitute proof of special damages in a slander of title cause 
action. See Ray1 v. Shull Enterprises, Inc., 108 Idaho 524, 530, 700 P.2d 567, 573 (1984). 
However, "[iJt is only the costs of actions taken to clear a plaintiffs [sic] title and such other 
expenses that are reasonably necessary to counteract the disparagement that are 
appropriately characterized as 'special damages' for which the tortfeasor should bear 
OPINION AND ORDER - 4 
liability." Colqukoun v. Weber, 684 A.2d 405,411 (Me. Sup. Ct. 1996) (citing PROSSER AND 
KEETON ON TIlE LAW OF TORTS 5 128 (5th ed. 1984), Restatement (Second) of Torts 5 
633(1)@) (1977); James 0 .  Pearson, Jr., Annotation, What  Constitutes Special Damages in  
Action for Slander of Title, 4 A.L.R. 4& 552,562 (1981 & Supp. 1995)) (italics added). 
Here, the Greens have requested $7,248.64 in costs expended for trial as special 
damages. Even though these litigation expenses were previously denied by this Court 
pursuant to a motion for discretionary costs under I.R.C.P. 54@), the Greens assert they are 
awardable as special damages under their slander of title cause of action. The amounts 
sought are broken down as follows: costs to obtain aeriaI photographs -- Potlatch Corp., 
National Air Survey center Gorp:, and USDA- FSA Aerial Photo Filed Office, $401.30; 
. . . . . . , ~ .  . 
additional costs f& digital --- &ti Camera, $614.43; additional costs for digital 
photographs advanced by attorney Robert Magyar, $32.00; additional costs for digital 
photos, copies from clerk, binders and large copies advanced by attorney Andrew 
Schwam, $152.11; additional costs for photos to obtain color, black and white copies, Avery 
tabs, and binders, $61.80; costs to obtain aerial photographs -- Joseph J. Ulliman, $2,817.00; 
and additionaI expert witness fees -- Ronald P. Monson, $3,170.00. 
The costs incurred by the Greens to obtain and prepare aerial photographs for use 
at trial were not "reasonably necessary" to remove the cloud on their title. The case could 
have been proven without the use of aerial photos. Consequently, the costs associated 
with the photographs do not constitute special damages under the Greens' slander of title 
cause of action. Even though the Greens would not have incurred these expenses but for 
the Weitz family's slander of their title, the Weitz family should not bear liability for 
litigation costs piled on that were not reasonably necessary to remove the effects of the 
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slander. See Colqukoun, 684 A.2d at 411. Therefore, the Greens' request for $4,068.64 in 
costs incurred to obtain and prepare aerial photographs for trial as special darnages under 
their slander of title action is denied. 
In addition, the expert witness testimony of Ronald P. Monson was not "reasonably 
necessary" to resolve the boundary dispute. In this Court's view, the Greens could have 
proven their case without Mr. Monson's testimony. Consequently, this expense was not 
reasonably necessary to defend their title. 
B. Motion for Additional Attoriley Fees as Special Damages 
In Ray1 v. Skull Enterprises, Inc., 108 Idaho 524, 700'P.Zd 567 (1984), the Idaho 
Supreme Court held that attor1kys1 fees are recoverable as special damages under a 
. .  ~ .. . , . ...... ~ ~ . . .  
slander of title cause of action. Id. at 530,700 P.2d at 573. However, it must be emphasized 
that attorneys' fees in the action for slander of title itself cannot constitute'the requed  
special damages. See Colquhoun, 684 A.2d at 41'1 (citing 50 AM.JUR.2d Libel and Slander 9 
557 (1995)). "The prevailing party in a slander of title action may recover as special 
damages those attorney fees . . . incurred to remove the cloud 011 the title but not those 
incurred to prosecute the slander of title action." Id. (citing PROSSER AND KEETON ON 
THE LAW OF TORTS 5 128 (5th ed. 1984), Restatement (Second) of Torts 5 633(1)(b) (1977); 
James 0 .  Pearson, Jr., Annotation, What Constitutes Special Damages in Action for Slander of 
Title, 4 A.L.R. 4th552562 (1981 & Supp. 1995)). 
In this case, t he~reens  request two categories of additional attorneys' fees as special 
damages under their slander of title cause of action. First, they seek $340 in attorneys' fees 
incurred solely to prepare their motion for an award of costs as special damages pursuant 
to this Court's Order Awarding Defendants/ Counter-PlaintiffsCosts and Attorneys' Fees 
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filed on Jury 28, 2006. In addition, the Greens ask this Court to award a portion of the 
$8,280 in legal fees incurred for general representation since March 31,2006 (the last date of 
billing submitted in Greens' original verified Meinorandurn of Costs) through July 10, 
2006, that it deter-~es attributable to their islander of title action. 
The additional attorneys' fees requested by the Greens wefe incurred after this 
Court quieted title. As a result of this Court's Memorandum Decision filed on January 9, 
2006, the cloud on the Greens' title was removed. Any attorneys' fees incurred 
subsequently by the Greens' were to prosecute their slander of title action. Since the 
requested additional attorneys' fees were not spent toward removing the effects of the 
slander, they do not constitute special damages. See 50 AM.JUR.2d Libel and Slander 9 557 
. . . .. . . - . 
(1995).  heref fore, this Court finds that the atiorrieys' fees sought which were incurred 
after January 9,2006, are not awardable. 
ORDER 
IT IS ORDERED that the ~reen'smotion for $7,248.64 in'costs as special damages 
under their dander of title cause of action is DENIED. 7l1is Court finds that the 
requested costs were not "reasonably necessary" to clear title to the defendants' 
property. 
IT IS FURTHER ORDERED that the Greens' motion for additional attorneys' fees 
as special damages is DENIED. The attorneys' fees sought by the Greens were incurred 
after the cloud on their title was removed and, therefore, are not recoverable as special 
damages under a slander of title cause of action. 
Counsel for t he  defendants are directed to submit a judgment which will 
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effectuate a11 of this Court's rulings in this matter. 
b e  DATED this 2 day of September, 2006. 
J&-R. Stegner 
District Judge 
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Attorneys for DefendantsICounterplaintiffs: Greens, Shooks and Castles. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
~ ~. ~.~~ ,,, . - ~  . . ~ .  . . ~ . . . . ~  ..~ 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) Case No. CV-04-000080 
& SONS, LLC, an Idaho limited liability ) 
company, ) 
JUDGMENT AGAINST 
~laintiffsl~ounterdefendants, 1 PLAINTIFFSICOUNTERDEFENDANTS 
v. 1 QUIETING TITLE IN 
DEFENDANTSICOUNTERPLAINTIFFS 
1 AND AWARDING DAMAGES AND 
1 COSTS 
TODD A. GREEN and TONIA L. GREEN, ) 
husband and wife, STEVEN R. SHOOIC ) 
and MARY E. STLVERNALE SHOOK, ) 
DANIAL T. CASTLE and CATHERINE ) 




On June 28,2006, the Court entered its AMENDED MEMORANDUM DECISION and its 
ORDER AWARDING DEFENDANTSICOUNTER-PLAINTIFFS COSTS AND ATTORNEYS' 
JUDGMENT - 1 
FEES. On September 28, 2006, the Court entered its OPIMON AND ORDER denying 
Defendants'ICounterplaintiffs' request for an award for further costs and attorneys fees. Defendant 
U.S. Banlc N.A. has played no part whatsoever in this action, has had no interest in this lawsuit, and 
is dismissed as a defendant. 
JUDGMENT 
1. IT IS HEREBY ADJUDGED AND DECREED that Plaintiffs GERALD E. WEITZ 
and CONSUELO J.WEITZ, husband and wife, and WEITZ & SONS, LLC, anIdaho limited liability 
company, take nothing on all of their claims. 
IT IS FURTHER ADJUDGED AND DECREED that the property line between the 
properties owned by Plaintiffs GERALD E. WEITZ and CONSUELO J.WEITZ, husband and wife, 
and WEITZ & SONS, LLC, a11 Idaho limited liability company, and Defendants TODD A. GREEN 
and TONIA L. GREEN, husband and wife, STEVEN R. SHOOK and MARY E. SILVERNALE 
SHOOK, husband and wife, and DANIAL T. CASTLE and CATHERIN3 C. CASTLE, husband and 
wife, is as is set out in their respective deeds, and any claiin that the property line follows some other 
path based upon a claim of boundary by agreement or acquiesce is denied. Title to the property 
described in Defendants' respective deeds is quieted in Defendants. 
2. IT IS FURTHER ADJUDGED AND DECREED that Plaintiffs GERALD E. W I T Z  
and CONSUELO 3. WEITZ, husband and wife, and WEITZ & SONS, LLC, an Idaho limited liability 
company have failed to demonstrate a right to any prescriptive easement across or on property 
belonging to Defendants TODD A. GREEN and TONIA L. GREEN, husband and wife, STEVEN R. 
SHOOK and MARY E. SILVERNALE SHOOK, husband and wife, and DANIAL T. CASTLE and 
CATHERINE C. CASTLE, husband and wife. Thus the property belonging to Defendants TODD A. 
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GREEN and TONIA L. GREEN, husband and wife, STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, husband and wife, and DANIAL T. CASTLE and CATHERWE C. 
CASTLE, husband and wife, adjoining the property belonging to Plaintiffs GERALD E. WEITZ and 
CONSUELO J.WEITZ, husband and wife, and WEITZ & SONS, LLC, an Idaho limited liability 
company, is not subject to any prescriptive easement in favor of Plaintiffs or the property they own. 
Title to the property described in Defendants' respective deeds is quieted in Defendants free of any 
prescriptive easements in favor of Plaintiffs or Plaintiffs' property. 
3. IT IS FURTI-IER ADJUDGED AND DECREED that Plaintiffs GERALD E. WEITZ 
and CONSUELO J.WEITZ, husband and wife, trespassed upon the property of Defendants TODD 
' 
A. GREEN and TONIA L. GREEN, husband and wife, the property of Defendants STEVEN R. 
~ . . .  ~ , . . .. . . ~ ~ . . . ~  
SHOOK and MARY E. SILVERNALE SHOOK, hushand and wife, and the property of Defendants 
DANIAL T. CASTLE and CATHERINE C. CASTLE, husband and wife, and caused damage. 
IT IS FURTHER ADJUDGED AND DECREED, as damages for the foregoing trespass, 
TODD A. GREEN and TONIA L. GREEN, husband and wife, are awarded FIVE IlUNDRED 
DOLLARS ($500.00) damages against GERALD E. WEITZ and CONSUELO J.WEITZ, husband 
and wife; STEVEN R. SHOOK and MARY E. SILVERNALE SHOOK, husband and wife, are 
awarded FIVE HUNDRED DOLLARS ($500.00) damages against GERALD E. WEITZ and 
CONSUELO J.WEITZ, husband and wife; and DANIAL T. CASTLE and CATHERWE C. 
CASTLE, husband and wife, are awarded FrVE HUNDRED DOLLARS ($500.00) damages against 
GERALD E. WEITZ and CONSUELO J.WEITZ, husband and wife. 
4. IT IS FURTHER ADJUDGED AND DECREED that Plaintiffs G E W D  EE. WEITZ 
I 
I and CONSUELO J.WEITZ, husband and wife, and WEITZ & SONS, LLC, an Idaho limited liability 
company, have slandered the title of Defendants and &at Defendants TODD A. G m E N  and 
TONIA L. GREEN, husband and wife, STEVEN R. SHOOK and MARY E. SILVERNALE 
SHOOK, husband and wife, and DAMN, T. CASTLE and CATI-]ERNE C. CASTLE, husband and 
wife, have suffered special damages. 
IT IS FURTHER ADJUDGED AND DECREED that as special damages the Defendants 
TODD A. GREEN and TONIA L. GREEN, husband and wife, STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, husband and wife, and DANIAL T. CASTLE and CATHERINE C. 
CASTLE, husband and wife, are hereby awarded a judgment against Plaintiffs GERALD E. WEITZ 
and CONSUELO J.WEITZ, husband and wife, and WEITZ & SONS, LLC, anIdaho limited liability 
company, for FORTY THOUSAND DOLLARS ($40,000.00) in attorneys fees. 
5. IT IS FURTHER ADJUDGED AND DECREED that Defendants TODD A. GREEN 
and TONIA L. GREEN, husband and wife, STEVEN R. SHOOK and MARY E. SILVERNALE 
SHOOK, husband and wife, and DANLZL T. CASTLE and CATHERINE C. CASTLE, husband and 
wife, are awarded a judgment against Plaintiffs GERALD E. WElTZ and CONSUELO J. WEITZ, 
husband and wife, and WEITZ & SONS, LLC, an Idaho limited liability company for costs in the 
amount of TWELVE THOUSAND TWO HUNDRED THIRTY-EIGHT DOLLARS AND 
TWELVE CENTS ($12,238.12). 
h' 
DATED this &day of October, 2006. 
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Charles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
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Charles A. Brown 
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Lewiston, ID 83501 
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Fee Category: T 
Fee: $15.00 to District Court 
$86.00 to Idaho Supreme Court 
NOTICE OF APPEAL 
NOTICE OF APPEAL 
Cbales A. Brown, Esq. 
P.O. Box 12251324 Main Sr. 
Lcwiston, Idaho 83501 
-20s-746-9947izO8-746-5886 (fax) 
TO: THE ABOVE NAMED RESPONDENTS, TODD A. GREEN and TONIA L. 
GREEN, STEVENR. SHOOKand MARY E. SILVERNALESHOOK, DANIALT. 
CASTLE and CATHERINE C. CASTLE, and their Attorneys of Record, 
ROBERT M. MAGYAR and ANDREW M. SCHWAM , AND THE CLERK OF 
THE ABOVE-ENTITLED COURT 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named appellants GERALD E. WEITZ a id  CONSUELO J. 
WEITZ, husband and wife, and WEITZ & SONS, LLC, an Idaho limited liability company, appeal 
against the above-named respondents to the Idaho Supreme Court from the Judgment Against 
PlaintiffsICounterdefendants Quieting Title inDefendants1Counterplaintiffs and Awarding Damages 
and Costs entered in the above-entitled action on the 17th day of October, 2006, the Honorable 
John R. Stegner, District Judge, presiding, and also that certain Memorandum Decision, dated 
Januruy 9, 2006; that certain Amended Memorandum ~eck ion ,  dated June 28, 2006; Order 
'Awarding DefendantsICounter-Plaintiffs Costs and Attorneys' Fees, dated June 28,2006; and that 
c~i-taicOpi-nion and Order, dated September 28; 2006; 
2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders under and pursuant to Rule 
1 l(a)(l) I.A.R. 
3. The appellants' claim for boundary by agreement and/or acquiescence, 
estoppe'l and latches, prescriptive easement, and quasi estoppel were incorrectly dismissed by the 
District Judge, appella~ts' motion to amend to allow a claim for adverse possessioil was incorrectly 
denied, and thus the quieting of title to defendantslrespondents was also in error as was the failure 
to quiet title in the name of the appellants; also, the Court's finding of Slander of Title and the 
awarding of attorney fees and costs to the respondents is not appropriate; the finding of trespass as 
to Gerald E. Weitz and Consuelo J. Weitz a d  the award of damages against them was also in error; 
further, the appellants' claim for trespass and damages was incorrectly dismissed by the District 
Judge; as to all of the above, other reasons will be set forth in the briefing. 
4. Has an order been entered sealing all or any portion of the record? If so, what 
portions? Not applicable. 
5. (a) Is a reporter's transcript requested? Yes 
@) The appellants request the preparation of the following portions of the 
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reporter's transcript: in addition to the entire Reporter's Standard Transcript as defined by 
I.A.R. 25(c), the following is requested: A transcript of the hearings held on the following dates: 
11/15/2004 - Motion to Amend Counterclaim; 
04/15/2005 - Preliminary Injunction; 
06/27/2005 - Various Motions, i.e.: 
Objection to & Motion to Strike Plaintiffs'Supplemental Witness List 
Motion to Permit Access to Plaintiffs' Property by Defendants t o  Date Fence 
Remnants (stayed) 
Motion for Order to Examine Disputed Property 
Motion.in Limine 
Motion for Leaveto AmendComplaint andReply to Counterclaim(adding Adverse 
Possession and Equitable Estoppel claims) 
Motion to Supplement Witness List 
Motion for Leave to Amend Complaint Due to Typographical Error 
Motion to Quash Brower Subpoena; 
. . . ~  ~~~ ~. 
07/18/2005 - various Motions, i.e.: 
Motion to Permit Access to Plaintiffs' Property By Defendants to Date 
.Fence Repmants 
Motion to Clarify Order 
Motion to Allow Plaktiffs' Expert Access to. Disputed Property and Upon 
Undisputed Property fo Defendants' Within 20 Feet of the Disputed Fence; 
08/29/2005 - Various Motions: 
Motion for Reconsideration of Order Denying Plaitniffs' Motion for Leave to 
Amend Complaint 
Motion for Permission to go Upon Disputed Property by Mr. Brown and Plaintiffs' 
Witnesses 
Objection to and Motion to Strike Affidavits and Declarations and Plaintiffs' Reply 
Brief; 
09/09/2005 - Interim Hearing; 
09/27/2005 - Pretrial Conference inclusive of Motion for Reconsideration or Order 
Denying Plaintiffs' Motion to Amend Complaint to Add Claim for 
Estoppel; 
10/03/2005 - first day of trial; 
NOTICE OF APPEAL 
Ciiailes A. Brown, Esq. . 
PO. Box 12251324 Main St. 
Lewirton, Idaho 83501 
10/04/2005 - second day of trial; 
10/05/2005 - tlurd day of trial; 
10/06/2005 - fourth day of trial; 
10/07/2005 - fifth day of trial; 
Opening and closing arguments of counsel at trial 
04/25/2006 - Various Motions, i.e.: 
Motion to Clarify, Correct and Reconsider 
Motion for Award of Reasonable Attorney Fees 
Plaintiffs' Motion to Disallow Request for Costs and Attorney Fees 
Plaintiffs' Motion to Strike Affidavits of Green, Shook & Castle 
05/09/2006 - Motion for Attorney Fees and Costs; 
08/02/2006 - Various Motions, i.e.: 
Motion for Award of Attorney Fees and Costs as Special Damages and 
Make Prelimu~a~y Injunction Permanent and for Release of Bond 
. ~.~ 
~ 6.  The appellants requ-est the folIoi%iig~doc~ents o tbe"i5cluded in the' crerk's 
record in addition to those automatically included under Rule 28, I.A.R.: in addition to the Standard 
Record, those documents set forth on Exhibit "A" attached hereto and incorporated herein as though 
fully set forth herein. 
7 .  I certify: 
(a) That a copy of this Notice of Appeal has been served on the reporter. 
(b) That the clerlc of the district court or administrative agency h& been paid tlie 
estimated fee for preparation of the reporter's transcript. 
(c) That the estimated fee for preparation of the clerk's or agency's record has been 
paid. 
(d) That the appellate filing fee has been paid. 
(e) That service has been made upon all parties required to be served pursuant to 
Rule 20. 
% 
DATED on this day of November, 2006. u Charles A. Brown 
Attorney for Appellants. 
NOTICE OF APPEAL 
Chulen A. Brown, Erq. ' , 
P.O. Box 12251324Main St. 
Lewieon Idallo ~3501 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
mailed by regular first class mail, sent by facsimile only 
and deposited in the United States to: 208-882-1908 - Magyar 
Post Office 208-882-4190 - Schwan 
sent by facsimile and mailed by - 
regular first class mail, 
deposited in the United States 
Post Office 
__ hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street, Suite 200 
P.O. Box 8074 
Moscow, ID 83843 
h & e w  M. Schwam, Esq. 
Schwam Law Office 
5 14 South Polk Street # 6 
Moscow, ID 83843 
Jodi M. Stordiau, Reporter ' 
Latah County Courthouse 
P.O. Box 8068 
Moscow, ID 83843 
* 
on this day of November, 2006. 
NOTICE OF APPEAL 
sent by Federal Express, 
overnight delivery 
Chwies A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewislon, Idaho 83501 
208-1?6-9947n08-746;i886 (fax) 
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EXHZBIT "A" 
WEITZ ET AL. V. GREEN ET AL. 
Documents to be Included in Clerk's Record 
Items in Blue were filed by the Plaintiffs/Counterdefendants 
Items in Red were filed by the Defendants/Counterplaintiffs 
items in (ireen were filed jointly by the parties 
Items in Black are Court orders/documents 
Some items in parenthesis are added for clarification 
02/04/04 Complaint (with demand for jury trial) 
03/30/04 . A~iswer and Counterclaim of Defendants Greens, Shooks and Castles 
Reply 
Motion to Amend Counterclaim of Defendants Greens, Shooks & Castles 
Memorandum in Support of DefendantsICounterplaintiffs' Motion to Amend 
Order Setting Planning a d  Scheduling Conference Rule 16(b) 
Order Permitting Defendants/Counterplaintiffs to Amend Counterclaim 
First Pretrial OrderiOrder Setting Trial 
Plaintiffs' Expert Witness Disclosures 
Defendants - Counterplaintiffs' Application for a Preliminary Injunction 
Affidavit of Todd A. Green 
Affidavit of Steven R. Shook 
Memorandum in Support of Defendants - Counterplaintiffs Application for a Preliminary 
Injunction 
04/12/05 Affidavit of Harold L. Osborne 
Affidavit of Gerald E. Weitz 
Affidavit of Consuelo J. Weitz 
Brief in Response to Motion for Preliminary Injunction 
Addenduin to Meinoranduin in Support of Defendants - Counterplaintiffs' Appiication for 
a Preliminary Tnjunction/Additional Case Law 
Preliminary Injunction I.R.C.P. 65 
Evidentiary Order 
Plaintiffs' Lay Witness Disclosure 
Vjc:r;oi: 3!1~1 Stij?i,!i,,ii~i; to ;%i;iei?d First i:i.etsi::.! O;.der Re: I>efci!ciainls Wiriness Dircicsases 
Order Amending First Pretrial Order Re: Defendants Witness Disclosures 
Plaintiffs' Supplemental Witness List 
Substitution of Cou~lsel (Charles A. Brown for Ronald J. Landeck) 
Objection to and Motion to Strike Plaintiffs' Supplemental Witness List 
Motion to Permit Access by Defendants and Their Experts to Plaintiffs' Property for the 
Purpose of Dating Fence Remnants That Follow t l ~ e  True Boundary Line Between 
the Parties' Properties 
Motion for Order to Examine Disputed Property 
Affidavit of Charles A. Brown in Support of Plaintiffs' Motion to Examine Disputed 
Property 
Motion for Leave to Ainend Complaint and Reply to Counterclaim 
Motion in Liinine 
Affidavit of Ronald J. Landeclc in Support of Plaintiffs' Motions 
Motion to Supplement Witness List 
Response to Objection to 'and Motion to Strike Plaintiffs' Supplemental Witness List 
Defendants/Counterpiaintiffs Response to Motions: for Leave to Amendlto Examine 
Property/iu Limine 
Affidavit of Steven R. ShookRe: Weitz' Adverse Possession ClaidMolion to Examine the 
Disputed PropertyEquitable Estoppel Claim 
Affidavit ofTodd A. Green in Response to Affidavit of Ron Landeck and Motion in Limine 
Affidavit oFTodd A. GreenRe: Agreement with Rogers TrustIRe: Weitz EquitableEstopprl 
Claim 
Affidavil of Todd A. Green Re: Weitz' Adverse Possession ClairnMotion to Examine the 
Disputed Property/Motion in Limine 
Defendai~tsICounterplaiiiliffs Response to Motions: for Leave to Amendlto Examine 
Propertylin Limine 
06/22/05 Motion for Leave to Atnend Complain1 Due to Typographical Error 
06/24/05 Acltnowledgment of Senice by Robert L. Brower, Esq. 
Siibpoena (Returned) Duces Tecum to Robert L. Brower, Esq. 
Notice of Taking Deposition Duces Tecum of Robert L. Brower, Esq. 
Motion to Quash Brower Subpoena 
ARdavit of Robert M. Magyar 
Additional Attachments to DefendantsICounterplaintiffs Response to Motions: for Leave 
to Amendlto Examinelin Limine 
0710 1/05 DefendantsICounterplaintiffs' Lay Witness Disclosures 
Defendants/Counterplaintiffs' Expert Witness Disclosures 
07/12/05 Motion to Clarify Order 
Motion to Perinit Access by Defendants and Their Experts to Plaintiffs' Property for the 
Purpose of Dating Fence Remnants Near the True Boundary Line Between the 
Parties' Properties 
DefendantslCounterplaintiffs' Addendutn to Expert Witness Disclosures 
0711 5/05 Plaintiffs/Counterdefendants' Rebuttal Expert Witness Disclosures 
Motion to Allow Plaintiffs' Expert Access to the Disputed Property and Up011 the 
Undisputed Property of the Defendants Within 20 Feet of the Disputed Fence 
Affidavit of James Edward Weitz 
Response to Defendants' Motion to Allow Access and in Support of Motion to Allow 
Plaintiffs' Expert Access to the Disputed Property and Upon the Undisputed 
Property of the Defendants Within 20 Feet of the Disputed Fence 
Affidavit of Consuelo J. Weitz in Support of Motion to Allow Plaintiffs' Expert Access to 
the Disputed Property and Upon theundisputed Property ofthe Defendants Within 
20 Feet of the Disputed Fence 
0711 8/05 Order Granting Plaintiffs' Motion to Amend Complaint Due to Typographical Error 
Order Granting Plaintiffs' Motion to Supplement Witness List 
Order Denying Defendants' Objection to and Motion to Strike Plaintiffs' Supplemental 
Witness List 
Order Denying Defendants' Motion to Quash Brower Subpoena 
Order Denying Plaintiffs' Motion for Leave to Amend Complaint and Reply to 
Counterclaim 
Order Denying Plaintiffs' Motion in Limine 
Order Allowing Charles A. Brown to Examine Disputed Property 
08/01/05 Plaintiffs' Motipn for Reconsideration of Order Denying ~laintiffs' Motion to Ainend 
. , .  ~~~~ ~ ~. ~ - - .CompIaintand Reply to Counterclaim 
Affidavit of Consuelo J. Weitz in Support ofplaintiffs' Motion for Reconsideration oforder 
Denying Plaintiffs' Motion to Amend Complaint aud Reply to Counterclaim 
08/09/05 Order Denying Defendants' Motion to Clarify Order 
08/12/05 Defendants/Counterplaintiffs' Memorandum in Response to Plaintiffs' Motion to Allow 
Plaintiffs' Expert Access tothe Disputed Propertylin Response to Plaintiffs' Motion 
to Reconsider 
Affidavit of Todd A. Green in Response to Plaintiffs' Motion to Allow Plaintiffs' Expert " 
Access to the Disputed Property/in Response to Plaintiffs' Motion to Reconsider 
Affidavit of Steven R. Shook in Response to Plaintiffs' Motion to Allow Plaintiffs' Expert 
Access to the Disputed Properiy/in Response to Plaintiffs' Motion to Reconsider 
Affidavit ofRonald P. Monson in Response to Plaintiffs' Motion to Allow Plaintiffs' Expert 
Access to the ~ i s ~ ~ i t e d  Propertylin Response to Plaintiffs' Motion to Reconsider 
0811 5/05 Plaintiffs' Motion for Permission to go Upon Disputed Property by Mr. Brown and 
Plaintiffs' Wituesses 
Plaintiffs' Brief in Support of Motion for Reconsideration of Order Denying Plaintiffs' 
Motion to Amend Complaint and Reply to Counterclaim 
08/19/05 Defe~ida~~ts/Counterplaintiffs' Memorandu~n in Response to Plaintiffs' Brief in Support of 
Plaintiffs' Motion to Reconsider 
Affidavit of Willemina T<ardong in Response to Plaintiffs' Motion to Reconsider 
Affidavit of Wayne A. Fox in Response to Plaintiffs' Motion to Allow Plaintiffs' Expeit 
Access to the Disputed Propertylin Response to Plaintiffs' Motion to Reconsider 
08/22/05 Affidavit in Reply to Defendants' Pleadings (Steve A. Fiscus) 
Affidavit of Charles A. Brown [copies of assessments and warranty deeds) 
Affidavit in Reply to Defendants' Pleadings (Curtis Wiggins) 
Affidavit in Reply to Defendants' Pleadings (Rockford Weitz) 
Affidavit in Reply to Defendants' Pleadings (Gerald Weitz) 
Aff~davit in Reply to Defendants' Pleadings (Dustin Weitz) 
Affidavit in Reply to Defendants' Pleadings (Jeff Schoepflin) 
Affidavit in Reply to Defendants' Pleadings (Mary Smetana) 
Affidavit in Reply to Defendants' Pleadings (Nancy Flisher) 
Declaration in Reply to Defendaiits' Pleadings (Jeremiah Carlson) 
Declaration in Reply to Defendants' Pleadings (Chuck Goetz) 
Declaration in Reply to Defendants' Pleadings (Josh Ritter) 
Declaration in Reply to Defendants' Pleadings (Guy Nearing) 
Affidavit in Reply to Defendants' Pleadings (Nikki Goetz) 
Affidavit in Reply to Defendants' Pleadings (Robert Thomas) 
Declaration in Reply to Defendants' Pleadings (Travis Teigen) 
Declaration in Reply to Defendants' Pleadings (Michael Barber) 
Affidavit in Reply to Defendants' Pleadings (Norman Clark) 
Affidavit in Reply to Defendants' Pleadings (Jack Freeland) 
Declaration in Reply to Defendants' Pleadings (John Goetz) 
Declaration in Reply to Defendants' Pleadings (Dale Schoepflin) 
Affidavit in Reply to Defendants' Pleadings (Allen Drew) 
Declaration in Reply to Defendants' Pleadings (Walter Carlson) 
Affidavit in Reply to Defendants' Pleadings (Tom McKinney) 
08/23/05 Affidavit of Charles A. Brown 
08/24/05 Affidavit in Reply to Defendants' Pleadings: Homer Ferguson 
08/25/05 Affidavit in Reply to Defendants' Pleadiiigs (Afton Swift) 
Errata to Plaintiffs' Brief in Support of Motion for Reconsideration of Order Denying 
Plaintiffs' Motion to Amend Complaint and Reply to Counterclailn 
Plaintiffs' Reply Brief 
08/26/05 Objection to and Motion to Strike Affidavits and "Declarations" Filed by Plaintiffs "in 
Response to Defendants' Pleadings"/Plaintiffs' Reply Brief 
08/29/05 Affidavit of Susan A. Ripley in Response to Plai~ltiffs' Motion to Reconsider 
09/07/05 Notice of Taking Deposition of Josh Ritter 
Subpoena Duces Tecum to Robert L. Brower, Esq. 
Acknowledgment of Service by Robert L. Brower, Esq. 
Amended Notice of Taking Deposition Duces Tecum of Robert L. Brower, Esq. 
09/08/05 Order Granting Plaintiffs' Motion fo; Permission to Go Upon Disputed Property by 
Mr. Brown and Plaintiffs' Witnesses (Experts) 
Order Granting Plaintiffs' Motion for Permission to Go Upon Disputed Property by 
Mr. Brown and Plaintiffs' Witnesses 
Order Granting Motion to Allow Plaintiffs' Expert (Priest) Access to the Disputed Property 




09/09/05 Notice of Taking Telephonic Deposition Duces Tecum of Danial T. Castle 
, 
1 Notice of Taking Deposition Duces Tecum of Steven R. Shook 
Notice of Taking Deposition Duces Tecum of Todd A. Green 
Notice of Providing Notarized Signatures for Affidavits by Declarants 
Order Setting Pretrial Conference 
Supplemetital Notice of Providing Notarized Signatures for Affidavits by Declarants 
Plaintiffs' Proposed Witness List and Exhibit List for Trial 
Plaintiffs' Motion for Reconsideration of Order Denying Motion to Amend Complaint to 
Add Claim for Estoppel 
Affidavit of Charles A. Brown 
Plainliffs' Brief in Support of Motion for Reconsideration of Order Denying Plaintiffs' 
Motion to Alne~td Complaint to Add Claim for Estoppel 
Defendant's Trial Witness List 
Supplemeirt to DefendantlCounterpiaintiffs' Expert Witness Disclosure 
Order Denying Plaintiffs' Motion for Reconsideration of Order Denying Plaintiffs' Motion 
to Amend Complaint and Reply to Counterclaim 
Order Permitting Access by Defendants and Their Experts to Plaintiffs' Property for the 
Purpose of  Dating Fence Remnants Near the True Boundary Line Between the 
Parties' Properties 
Second Supplement to Defendantlcounterplaintiffs' Expert Witness Disclosure 
Plaintiffs' Suppleme~ital Proposed Witness List and Exhibit List for Trial 
Defendants' Trial Exhibit List 
Cefendants/Counterplaintiffs' Trial Memorandum 
Order Granting Plaintiffs' Motion for Reconsideration to Amend Complaint to Add Claim 
for Estoppel 
Amended Complaint 
Defendant/Counterplaintifs' Supplement to Trial Memorandum 
Plaintiffs' Memorandum in Support of Claim that Defendants are not Bona Fide Purchasers 
for Value 
Plaintiffs' Memorandum in Opposition to Defendants' Claims of Trespass and Slander of 
Title 
Plaintiffs' Memorandum in Support of Boundary by Agreement Claim 
Plaintiffs' Memorandum in Support of Quasi Estoppel Claim 
01/09/06 Memorandum Decision 
01/23/06 Defendants/Counterplaintiffs' Motion to Clarify, Coll-ect and Reconsider 
04/03/06 Defenda~its/Counteiplaintiffs' Motion for an Award of Reasonable Attorney Fees Induded 
in tile Memorandum of Costs 
Affidavit of Andrew Schwam Re: Attorney Fees 
Affidavit of Robert M. Magyar Re: Attorney Fees 
DefendantICounterplaintiffs Brief in Support of Motion to Clarify, Correct 81 Reconsider; 
in Support ofthe Request for Attorney Fees and in Support of the Memorandunl of 
Costs 
Verified Me~noranduln of Costs and Attorney Fees 
04/05/06 Supplement to Verified Memorandum of Costs and Attorney Fees 
04/17/06 Plaintiffs' Motion to Disallow Defendants' Request for Costs and Attorney Fees 
Plaintiffs' Memorandum in Support of Motion to Disallow Defendants' Request for Costs 
and Attorney Fees 
Affidavit of Charles A. Brown in Support of (Motion) Plaintiffs' Memorandum in Support 
of Motion to Disallow Defendants' Request for Costs and Attorney Fees and in 
Opposition to Defendants' Motion to Clarify, Correct and Reconsider 
Plaintiffs' Brief in Opposition to Defendants' Motion to Clarify, .Correct and Reconsider 
04/19/06 Affidavit of Steven R. Shook in Response to Plaintiffs' Motion to Disallow Defendants' 
Request for Costs and Attorney Fees 
Affidavit of Danial T. Castle in Response to Plaintiffs' Motion to Disallow Defendants' 
Request for Costs and Attorney Fees 
Affidavit of Todd A. Green in Response to Plaintiffs' Motion to Disallow Defendants' 
Request for Costs and Attorney Fees 
04/25/06 Plaintiffs' Motion to Strike Affidavits of Todd A. Green, Steven R. Shook ,and Danial T. 
Castle 
05/02/06 Affidavit o r  Charles L. Graham in Support of Plaintiffs' Motion to Disallow Defendants' 
Request for Costs and Attorney Fees 
Affidavit of Consuel J. Weitz in Support of Plaintiffs' Motion to Disallow Defendanls' 
Request for Costs and Attorney Fees 
Affidavit of Rockford Weitz in Support of Plaintiffs' Motion to Disallow Defendants' 
Request for Costs and Attorney Fees 
Affidavit of Ronald J. Landeck in Support of Plaintiffs' Motior~ to Disallow Defendants' 
Request for Costs and Attorney Fees 
05/05/06 Affidavit of Steven R. Shook 
Affidavit of Todd A. Green 
Affidavit of Danial T. Castle 
05/08/06 Affidavit of Gerald E. Weitz - 
06/28/06 Amended Memorandum Decision 
Order Awarding Defendants/Counterplaintiffs' Costs and Attorneys' Fees 
07/19/06 Defendants/Counterplaintiffs Motion for an Award of Costs as Special Damages Under 
Their Slander of Title Cause of Action 
Defendants/Counterplantiffs Motion for an Award of Additional Attorney Fees as Special 
Damagesunder Their Slal~der of Title Cause ofAclio11 (Included in a Supplemental 
Memorandum of Costs) 
Supplemelltal Verified Memorandum of Costs and Attorney Fees 
Affidavit of Robert M. Magyar. Re: Additional Attorney Fees 
Affidavit of Andrew Schwatn Re: Additional Attorney Fees 
Defendailts'/Counterplaintiffs' Motion to Release Their Bond and to Make the Preliminary 
Injunction Issued by the Court Against Plaintiffs Permanent 
07/28/06 Objection to DefendantslCounterpiaintiffs' Motion to Release Their Bond and to Make the 
Preliminary Injunction Issued by the Court Against Plaintiffs Permanent 
PlaintifWCounterdefeildants' Memorandum in Support of Motion to Disallow Defendants/ 
Counterplaintiffs' Request for Costs and Attorney Fees as Special Damages Under 
Their Slander of Title Cause of Action 
Plaintiffs/Counterdefendants' Motion to Disallow Defenda~lt/Counterplaintiffs Request 
for Costs and Attorney Fees as Special Damages Under Their Slander of Title 
Cause of Action 
08/07/06 Order Terminating Preliminary Injunction and Denying Defendants/Counterplaintiffs' 
Motion to Make Preliminary Injunction Permanent 
Order Exonerating Bond and Releasing Bond to DefendantslCounterplaintiffs 
09/28/06 Opinion and Order 
I0/17/06 ' Judgment Against Plaintiffs/Cou:~terdefendants Quieting Title in Defendants/ 
Counterplaintiffs and Awarding Damages and Costs 
Also to he included in the clerk's record are: . -. .. ~. ~ 
All court minutes 
Original deposition transcripts admitted as evidentiary testimony during the course of the 
trial proceedings 
Documents lodged with the court during post-trial proceedings 
Charles A. B r b G  ' . 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
(208) 746-9947 ' 
(208) 746-5886 (fax). 
ISB # 2129 
CharlesABrown@cableone.net 
Attorney for Plaintiffs!Counterdefendants/Appellants. 
'& iblamb -- I):U?LLW. 
CLERK Cf DISTRICT C:JURF 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTaCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
. . . . . . G E U D  E, -WElTZ andGO.NS.IJ2,LO, 
J. WEITZ, husband and wife 
and W I T Z  & SONS, LLC, an 





VS. ) Case No. CV 2004-000080 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 






Chrules A. Brown, Esq. 
P.O. Box 122513?!4 M& St. 
Lcwiston, Idalio 83501 
$08-746-9947/208-746-8886 (fax) 2728 
@ TRAVELERS 
Bond No. 104825908 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR LATAH COUI\ITY 
GERALD E. WEITZ and CONSUELO J. WEITZ, 
Husband and wife, and WEITZ & SONS, LLC, 
An Idaho limited liability company No. CV-04-000080 
PlaintiffslCounterdefendants 
vs. SUPERSEDEAS AND 
TODD A. GREEN and TONlA L. GREEN, husband COSTS ON APPEAL BORiD 
and wife, STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANlAL T. CASTLE and 
CATHERINE C. CASTLE, and U.S. BANK, N.A. 
DefendantslCounterplaintiffs 
KNOW ALL BY THESE PRESENTS: 
That we, GERALD E. WEITZ and CONSUELO J. WEITZ, and WEITZ & SONS. LLC as Principal(s), 
and TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, a Connecticut corporation 
authorized to transact surety business in the State of Idaho, as Surety are held and firmly bound unto, 
-TODD &%REEF4 amTONIK L. GREEN, STEVEN RI-SHOOK XRKMARY E: SILVERNALE SHOOK; 
DANlAL T. CASTLE and CATHERINE C. CASTLE, and U.S. BANK N.A. as Obligee(s), in the penal sum 
of *"SEVENTY-FIVE THOUSAND AND N01100*"* ($75,000.00) DOLLARS, lawful money of the United 
States of America, for the payment of which, well and trulv to be made, we bind ourselves. our heirs. leaal - 
representative, successors and assigns, jointly and sever~lly, firmly by these presents. 
WHEREAS, in order to stay said judgment on appeal, the Defendant(s) are required to provide a bond to 
the above entitled Court. 
NOW, THEREFORE, THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That, if the Principal(s) 
shall prosecute said action, return said property to Defendant if return be adjudged, pay all costs and 
damages which said Defendant may sustain by wrongful prosecution of said action by Principal, and pay 
all costs as may be adjudged by court against said Principal (not exceeding the amount of bond stated 
be void, othemise to remain in full force and effect. 
1 3 ~ ~  day of October ,20 06. 
Approve& 




..~.. - ,  . ..~ 
.IS POWER OF ATTORNEY IS INVALID WITHOUTTHE RE)?*:- 
I & STPAuI.. \. .: POWER OF ATTORNEY (, ..... 
TRAVELERS Cssaaity compmy St. Paul Guardian Insurance Company 
Fidelity and Guaranty Insurance Company St. Paul Mercury Insurance Company 
Fidetity and Guaranty Insurance Underwriters, Inc. lkavelers Casualty and Surety Company 
Seaboard Surety Company Travelers Casualty and Surety Company of America 
St. Paul Fire and Marine Insurance Company United States Ridelity and Guaranty Company 
Attorney-In Fact N4. 214439 Certificate No. 0 0 0 1 2 3 9 0 0 
KNOW ALL MEN BY THESE PRESENTS: That Seaboaxd Surety Company is a corporation duly organized under the laws of the State of New York, that St. Paul . . ~. 
C~jinpulg. St. Pml Gi.a~Jilr. 1nr~rui;c C,:iqlu.) anJ St 1'al:l >l:r.ur, ln,urincr. Conip,:~) sre ;cg~rati.ni i!u!) 1r~;uii:i.J 11nJcr %I,: !3wi 
[hat inr!:jcsi.j,i C3r:l:~:ty Campiny, ifiv:lcir Cxun'ty 2nd Si:cy Ct ~npiln:,, . u ~ i ' l f d v ~ l e l ;  C'?s~r:t). ,133 S C ~ X )  Ccmpuly of .\c.:ri!cl are 
corporations duly organized under theiaws of the State of Connecticut, that united States Fidelity &d Guasinty Company is a corporation duly organized under the 
laws of the State of Maryland, that Fidelity and Guaranty Insurance Company is a corpoiation duly organized under tho laws of the Slate of Iowa, and that Fidelity and 
Guaranty Inswance Underwriters, Inc. is a corporation duly organized under the laws of the State of Wisoonsin (herein collectively called the "Companies"), and that 
the Companies do hereby make, constitute and appoint 
Greg Kirnberling, Jon J. Kirnberiing, and Susan M. Rigg 
of tho City of .State of Trl& , their hue and lawful Attomey(s)-in-Fact, 
each in their sepamte capacity if more than one is named above, to sign, execute, seal and acknowledge any and all bonds, remgnizmces, conditional underiakings and 




St. Pad Guardian ~nsurance Company 
St. Paul Mercury I n k a n c e  Company 
Ttavelers Casualty and Surety Company 
Seaboard Surety Company Travelers Casualtg and Surety Company of America 
St. Paul Fire and ,Marine Insurance Company United States Fidelity and Gvarantq Company 
State of Connecticut 
City of HaNord ss. 
By: 
0; this the ' 7th day of February . , before me personally appeared George W. Thompson, who acknowledged 
himself to be the Senior Vice President of Farmiogton Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters, 
Inc.. Seaboard Surety Comoanv. St. PaulFire and Maine Insufance Companv. St. Paul Guardian Insusance Company, St. Paul Mercury Insurance Company, Travelers . . . .. . .. . . 
Casualty and ~uretycornpany, Travelers Casualty and Surety Company of America, and United States Fidelity and Guaranty Company, and that he,-as such, being 
authorized so to do, executed the foregoing inshument for the purposes therein contained by signing on behalf of the corporations by himself as a duly authorized officer. 
In Witness Whereof, I hereunto set my hand and ofticial seal. 
My Commission expires tile 30th day of June, 2006. C. Teveault, Notary Public 
58440-9-05 Printed in U.S.A. 
WARNING THIS POWER OF ATTORNEY IS INVALID WITHOUTTHE RED BORDER 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
mailed by regular first class mail, . sent by facsimile only 
and deposited in the United States 
Post Off~ce 
sent by facsimile, mailed by - sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
hand delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street, Suite 200 
P.O. Box 8074 
Moscow, ID 83843 
Audrew M. Schwam, Esq. 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 * 
on a s  &:ay of November, 2006. 
SUPERSEDEAS BOND 
Chaiies A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, Idaho 83501 
208-746-99471208-746-5886 (Eax) 
f 7x1 
Charles A. Brown 
Attorney at Law 
324 Main Street 
P.O. Box 1225 
Lewiston, ID 83501 
(2D8) 746-9947 
(208) 746-5886 (fax) 
ISB # 2129 
CharlesABrown@cableoile.net 
Attorney for Plaintiffs/Counterde-Cendants/Appellalts. 
tV'a4-a CASE NG .- 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAI-I 
GERALD E. WEITZ andCONSUEL0 
J. WEITZ, husband and wife 
and WEITZ & SONS, LLC, an 
Idaho limited liability 
company, 
1 
VS. 1 Case No. CV 2004-000080 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHERINE C. 




MOTION FOR STAY OF EXECUTION 
UPON APPEAL 1 
MOTION FOR STAY OF 
EXECUTION UPON APPEAL 
Cl~wlcs A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston, idaiio 8350 1 
208-746-9947/208-746-5886 
COME NOWthe above-named plaintiffslcou~iterdefendantslappellants in the above- 
entitled matter by and through their attorney of record, Charles A. Brown, and move this Court for 
an order staying execution or enforcement of the Judgment Against PlaintiffslCounterdefendants 
Quieting Title in DefendantsICounterplaintiffs and Awarding Damages and Costs entered in the 
above-entitled action. Concurrently with the filing of this motion, the plaintiffslcounterdefendantsl 
appellants have filed a supersedeas bond in the amount of $75,000.00, which is 36% more of the 
amount of the judgment as is required by I.A.R. 13(b)(l5). 
That said motion is made pursuant to I.R.C.P. 62(d) and LA.R. 13(b)(15) and are 
based upon the following facts: 
+ That concurreiltly with the filing of this Motion, the plaintiffslappellants filed 
a Notice of Appeal. 
b That ajudgment in the amount of $53,738.12 was filed on October 17,2006. 
b That the appeal filed in the above entitled matter is still pending. 
c That concurrent with the filing of this Motion, plaintiffslajpellants have filed 
a supersedeas bond. 
That the attorneys for the defendants/counterplaintiffslrespondents have indicated that 
they are willing to enter into a stipulation concerning staying any execution in regard lo the Judgment 
Against Plaintiffs/Counterdefendants Quieting Title in DefendantslCounterplaintiffs and Awarding 
Damages and Costs entered in the above-entitled matter. If such a stipulation is not forthcoming 
then, the plaintiffslappellants request that the Court schedule a hearing on the matter or sign the 
Order as presented if it meets with the Court's approval. 
Oral argument is requested. 
% 
DATED on this fi day of November, 2006. 
t h - A  9 L- 
Charles A. Brown 
Attorney for PlaintiffsIAppellants. 
MOTION FOR STAY OF EXECUTION 
UPON APPEAL 2 
Charles A. Brown, Esq. 
P.O. Box 12251324 Main St. 
Lewiston,ldd~o 83501 
208-746.9947nO8-746-5886 (fax) 
I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was: 
mailed by regular first class mail, sent by facsimile only 
and deposited in the United States 
Post Office 
sent by facsimile, mailed by sent by Federal Express, 
regular first class mail, and overnight delivery 
deposited in the United States 
Post Office 
- haid delivered 
to: Robert M. Magyar 
Attorney at Law 
201 N. Main Street, Suite 200 
P.O. Box 8074 
Moscow, ID 83843 
Andrew M. S c h w ~ ,  Esq. . , . . -. - - . 
Schwam Law Office 
514 South Polk Street # 6 
Moscow, ID 83843 
* 
on this day of November, 2006. 
MOTION FOR STAY OF EX!3CUTION 
UPON APPEAL 3 
Charles A. Brawn, Esg 
P 0. Box 12251324 Main St. 
Lcwirton, Idalio 83501 
208-746-99471208-7464886 (fax) 
.: ~..>::.. 
i""' . . 
8 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
SCHWAM LAW FIRM 
Andrew Schwam #I 573 
514 South Polk Street 
Moscow, Idaho 83843 
(208) 882-4190 Telephone 
Attorneys for Cross-Appellants. 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
. . .. ~ , ,  ~ . " ....- . , , .  ~ . .  
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
1 company, 
) Case No. CV-2004-000080 
Plaintiffs1 ) 
Counterdefendantsl ) OBJECTION TO BOND AND 
Cross-Respondents, ) 
V. ) MOTION TO REQUIRE 
) PLAINTIFFSICOUNTE~EFENDANTSI 
TODD A. GREEN and TONIA L. GREEN, ) CROSS-RESPONDENTS TO POST 
husband and wife, STEVEN R. SI-IOOK ) ADEQUATE BOND 
and MARY E. SILVERNALE SHOOK, , , ) 
DANIAL T. CASTLE and CATHERWE ) 
C. CASTLE, and U.S. BANK N.A., 1 
1 
I Defendants1 ~ Counterplaintiffs1 1 
I Cross-'Appellants. 1 
1 ) 
OBJECTIOT I-O BOND .\KD MOIION 1'0 PFQUIRE 
Pl..4lN 111;l:S COCN 1'1~1<~)EFE1\7)ANTS CROSS-ItESPOYDENI S 
TO POST ADEQUATE BOND - 1 
COME NOW DEFENDANTSICOUNTERPLAINTIFFS/CROSS-APPELLANTS, by and 
through their attorneys, ROBERT M. MAGYAR and ANDREW SCHWAM, and object to the 
supersedeas bond provided by plaintiffslcounterdefendants/cross-respondent and Move to require 
plaintiffslcounterdefendants/cross-respondents to post an adequate supersedeas bond, as follows. 
The bond provided by plaintiffslcounterdefendants/cross-respondents indicates that it is a 
wrongful prosecution bond; and, furlher, it lacks the language required by Rule 13 (1 5) of the I.A.R. 
That Rule states: 
Any bond filed pursuant to this rule shall state that the company 
issuing or executing the same agrees to pay on behayof the appellant 
all sums found to be due and owing by the appellant by reason ofthe 
outcome of the appeal, within 30 days of thejling of the remittitur 
?om the Supreme Court, up to the full amount of the bond or 
undertaking. (Emphasis added) 
The bond provided by plaintiffslcounterdefendants/cross-respondents does not contain this 
language and is therefore not adequate. 
This Objection is supported by the bond provided by plaintiffslcounterdefendantslcross- 
respondents, and by Rule 13 (15) of the I.A.R.. 
Leave of Court is requested to permit Defendants/Counterplaintiffs to argue at the Hearing of 
this Motion. 
Dated this 27" day of November, 2006. 
Robert M. Magyar 
Attorney for DefendantsICounterplainliffsiCross-Appellants 
CERTIFICATE OF SERVICE 
I hereby certify that on this 8" day of November, 2006, I caused a true and correct copy of the foregoing 
Objection To Bond And Motion To Require?laintiffs/Connterdefendants/Cross-Respondents To Post Adequate Bond to 
be served on the following in the manner indicated below: 
Chavles A. Brown 
Attorney at Law 
P.O. Box 1225 
Lewiston, ID 83501 
( ) Overnight Mail 
( ) Hand Delivery 
OBJECTION TO BOND AND MOTION TO REQUIRE 
PLAINTIFFS/COUNTERDEFENDANTS/CROSS-RESPONDENTS 
TO POST ADEQUATE BOND - 2 
MAGYAR LAW FIRM 
Robert M. Magyar #I667 
530 South Asbury St. - Suite 5 
P.O. Box 8074 
Moscow, Idaho 83843 
(208) 882-1906 Telephone 
SCHWAM LAW FIRM 
Andrew Schwam #I573 
514 South Polk Street 
Moscow, Idaho.83843 
(208) 882-4190 Telephone 
Attorneys for Cross-Appellants. 
IN THE DISTFUCT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TKE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife, and WEITZ ) 
& SONS, LLC, an Idaho limited liability ) 
company, ) 




v. ) NOTICE OF CROSS-APPEAL 
) 
TODD A. GREEN and TONJA L. GREEN, ) 
husband and wife, STEVEN R. SHOOK ) Fee Categoly: T 
and MARY E. SILVERNALE SHOOK, ) Fee: $15.00 to District Court 
DANIAL T. CASTLE and CATKERINE ) $86.00 to Idaho Supreme Court 







NOTICE OF CROSS-APPEAL - 1 
TO: THE ABOVE NAMED CROSS-RESPONDENTS, GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife, and WEITZ & SONS, LLC, anIdaho limited liability company, 
and their Attorney of Record, CHARLES A. BROWN, AND THE CLERK OF THE 
ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named cross-appellants, TODD A. GREEN and TONIA L. GREEN, 
husband and wife, STEVEN R. SHOOK and MARY E. SILVERNALE SHOOK, andDANIALT. 
CASTLE and CATHERTNE C. CASTLE, appeal against the above named cross-respondents to the 
Idaho Supreme Court from the Judgment Against PlaintiffsICounterdefendants Quieting Title in 
DefendantsICounterplaintiffs and Awarding Damages and Costs entered in the above-entitled action 
on the 17' day of October, 2006, the Honorable Jolm R. Stegner, District Judge, presiding: and also 
that certain Memorandum Decision, dated January 9,2006; and that certain Amended Memorandum 
Decision, dated June 28, 2006; and the Order Awarding DefendantsICounter-Plaintiffs Costs and 
Attorneys' Fees, dated June 28,2006; and that certain Opinion and Order dated September 28,2006. 
2. That the party has a right to cross-appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders under an pursuant to Rule 
1 l(a)(l) I.A.R. 
3. The issues cross-appellants intend to raise on appeal consist two errors in the law 
relating to cross-appellants trespass action against Weitz. In d i n g  on cross-appellants' claim under 
Idaho Code Section 6-202, the trial court made an error in law in finding that the undisputed facts 
did not constitute willful and intentional conduct. This led to the error of not awarding treble 
damages and attorney fees under Idaho Code Section 6-202. The trial court made a second legal 
error in failing to find that the proper measure of damages, in atrespass case of the type at bar, is the 
cost of restoring the trespass victim's land to the condition it was in before the trespass occurred, 
NOTICE OF CROSS-APPEAL 
often referred to as restoration cost. 
4. (a) Is additional reporter's transcript requested? Not at this time. 
(b) The cross-appellant requests the preparation of the following portions of the 
reporter's transcript in addition to those requested by the appellant in the initial notice of appeal: 
None at this time. 
5. The cross-appellant requests the following documents to be included in the cterk's 
record in addition to those automatically included under Rule 28, LA.R. and those designated by the 
appellant in the initial notice of appeal: No additional documents at this time. 
. .
(a) That a copy of this notice of cross-appeal and any request for additional 
transcript have been served 04 the reporter. 
(b) That the clerk of the district court or administrative agency has been paid the 
estimated fee for of the reporter's transcript and any additional documents requested in 
the cross appeal. 
(c) That service has been made upon all parties required to be served pursuant to 
Rule 20. 
Dated this 4" day of December, 2006. 
R6w f L ( J Y ; p ~ L  
Robert M. Magyar 
Attorney for ~ r o s s - ~ ~ ~ e ~ l a n t s  
NOTICE OF CROSS-APPEAL 
CERTIFICATE OF SERVICE 
I hereby certify that on this 4" day of December, 2006, I caused a true and correct copy of the 
foregoing NOTICE OF CROSS-APPEAL to be served on the following in the manner indicated 
below: 
Charles A. Brown ( ) Overnight Mail 
Attorney at Law ( ~ u . s .  Mail 
P.O. Box 1225 (<Facsimile to 208-746-5886 
Lewiston, ID 83501 ( ) Hand Delivery 
Jodi M. Stordiau, Reporter 
Latah County Courthouse 
P.O. Box 8068 
Moscow, ID 83843 
dZrivs ~ A 4 5 - a ~ -  
Robert M. Magyar 
NOTICE OF CROSS-APPEAL 
( ) Overnight Mail 
( ) U.S. Mail 
( ) Facsimile 
(&Hand Delivery 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO 
J. WEITZ, husband and wife and 
WEITZ & SONS, LLC, an Idaho 
Limited liability company, 
Plainfiffs/Counter-defendants, 
Appellants, Cross Respondents, 
vs. 
TODD A. GREEN and TONIA L. 
GREEN, husband and wife, 
STEVEN R. SHOOK and MARY E. 
SILVERNALE SHOOK, DANIAL T. 
CASTLE and CATHREINE C. 
CASTLE, and U.S. BANK N.A., 




Respondents/Cross Appellants. ) 
1 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial 
DisMct of the State of Idaho, in and for the County of Latah, do hereby cer* that the 
above and foregoing transcript in the above entitled cause was compiled and bound 
under my direction as, and is a true, full, complete and correct transcript of the pleadings 
and documeixts as are automatically required under Rule 28 of the Idaho Appellate Rules. 
I do further certify that all exhibits, offered or admitted in the above entitled cause 
will be duly lodged with the Clerk of the Supreme Court along with the court reporter's 
transcript and the clerk's record, as required by Rule 31 of the Idaho kppellate Rules 
CLERK'S CERTIFICATE - 1 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court at Moscow, Idaho this 2 day of 2008. 
Susah R. Petersen, clerk of the 
District Court, Latah County, ID 
CLERK'S CERTIFICATE - 2 
BY ncrr & n u  
Deputy Clerk 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife and ) Supreme Court Case No. 33696 
WEITZ & SONS, LLC, an Idaho 
Limited liability company, 
1 
) 
1 CLERIC'S CERTIFICATE 
Plaintiffs/Counter-defendants, ) RE: EXHIBITS MISSING 




TODD A. GREEN and TONIA L. 
) 
GREEN, husband and wife, 
1 
STEVEN R. SHOOK and MARY E. 
1 
) 
SILVERNALE SHOOK, DANlAL T. ) 
CASTLE and CATHREINE C. 





Respondents/Cross Appellants. ) 
) 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial 
District of the State of Idaho, in and for the County of Latah, do hereby certify that one of 
the documents listed in Exhibit "A" entitled Documents to be Included in  Clerlc's Record, 
specifically, the 03/01/05 Plaintiffs' Expert Witness Disclosures are not documents 
which are coi~tained in the court file, and thus, are not included in this Clerk's Record. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court at Moscow, Idaho this /7 day of Qen/$ , 2008. 
Susan R. Petersen, Clerk of the 
District Court, Latah County, ID 
BY Qb!lrv~ hi?ylj~- 
Deputy Clerk 
CLERI('S CERTIFICATE RE: MISSINGEXHIBITS - 1 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife and ) Supreme Court Case No. 33696 
WEITZ & SONS, LLC, an Idaho ) 
Limited liability company, 1 
\ CLERK'S CERTIFICATE 
Plaintiffs/Counter-defendants, j RE: EXHIBITS 
Appellants, Cross Respondents, ) 
) 
VS. 1 
TODD A. GREEN and TONIA L. 
1 
GREEN, husband and wife, 
1 
STEVEN R. SHOOK and MARY E. 
1 
1 
SILVERNALE SHOOK, DANIAL T. ) 
CASTLE and CATHREINE C. 





Respondents/Cross Appellants. ) 
- 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial 
District of the State of Idaho, in and for the County of Latah, do hereby certify that the 
following trial exhibits: 
PLAINTIFF'S EXHIBITS: 
#1 Ronald P. Monson, PLS Record of Survey for Todd Green, Instrument #472606, 
Plantiffs' Exhibit 1 at Preliminary Injunction hearing - ADMITTED 
#2 Monson Record of Survey with road ways marked, Exhibit 25 to Deposition of 
Consuelo J. Weitz - ADMITTED 
#3 Monson Record of Survey with road ways marked by Duane E. Priest, PLS - 
Andrew Schwarn was supplied this on 9/21/05 - ADMITTED 
#4 Aerial map prepared by Duane E. Priest, PLS - Andrew Schwam was supplied 
this on 9/21/05 - ADMITTED 
#5 Aerial map, Exhibit 2 to Deposition of Consuelo J. Weitz - REJECTED 
CLERK'S CERTInCATE RE: EXHIBITS - 1 
l'74 4 
#6 July 2003 calendar of Dana Townsend. Exhibit 22 to Deposition of 
Dana Townsend - ADMITTED 
#8 Road and Boundary Agreement, Green to Castle, dated February 28,2003 - - - 
ADMITTED 
#9 Road and Boundary Agreement, Green to Shock, dated May 13,2003 - 
ADMITTED 
#10 Settlement Agreement and Release of Claims, The Inez H. Rogers Family 
Trust to Todd A. Green and Tonia L. Green, dated August 1,2003 - ADMITTED 
#11 Exhibit N submitted by defendants at the preliminary injunction hearing - - 
ADMITTED 
Exhibit 3 attached to Memorandum in Support of Defendants - Counterplaintiffs 
Application for a Preliminary Inju~lction - ADMITTED 
Exhibit "A" to Plaintiffs' Complaint - legal description for Tract 4 (Green) - 
REJECTED 
Exhibit "B" to Plaintiffs' Complaint - legal description for Tract 1 (Shook) - 
REJECTED 
Exhibit "C" to Plaintiffs' Complaint - legal description for Tract 2 (Shook) - 
REJECTED 
Disputed property legal description for 8.57 acres - ADMITTED 
Duane Priest's legal description as per red fence line describing Tract 1 - 
ADMITTED 
Duane Priest's legal description as per red fence line describing Tract 2 - 
ADMITTED 
Duane Priest' legal description as per red fence line describing Tract 4 - 
ADMITTED 
Warranty Deed from Meeker to Rogers, Instrument #110970, Affidavit 
Of Charles A. Brown and Affidavit In Reply to Defendants' Pleadings 
By Steve A. Fiscus - ADMITTED 
Warranty Deed from Hagan to Schoepflin, Instrument #113310, Affidavit 
Of Charles A. Brown and Affidavit in Reply to Defendants' Pleadings by 
Steve A. Fiscus - ADMITTED 
Lease Agreement - Fred J. Lydia Schoepflin to Merrill Hart, dated 
November 15,1963, Instrument No. 223359, Exhibit "C" to Affidavit 
of Consuelo J. Weitz in Support of Plaintiffs' Motion for Reconsideration - 
ADMITTED 
Agreement - Merrill Hart to County of Latall, Idaho and City of Moscow, 
Idaho, dated November 15,1963, Instrument No. 223360, Exhibit "D" to 
Affidavit of Consuelo J. Weitz in Support of Plaintiffs' Motion for 
Reconsideration - ADMITTED 
Warranty Deed from Schoepflin to Schoepflin, Instrument #238845, 
Affidavit of Charles A. Brown and Affidavit in Reply to Defendants' 
Pleadings by Steve A. Fiscus - ADMITTED 
CLERK'S CERTIFICATE FUQ EXHLBITS - 2 
#26 Warranty Deed from Schoepflin to Weitz, Instrument #287179, Defendants' 
Exhibit B at Preliminary Injunction hearing - ADMITTED 
#27 Warranty Deed from the Inez H. Rogers Trust to Green, Instrument #467896, 
Defendants' Exhibit D at Preliminary Injunction hearing - ADMITTED 
#28 Quitclaim Deed from Schoepflin to Yeatts et al., Instrument #469910, 
Defendants' Exhibit A at Preliminary Injunction hearing - ADMITTED 
#29 Warranty Deed from Yeatts et al. to Weitz & Sons LLC, Instrument #473230, 
Defendants' Exhibit C at Preliminary Injunction Hearing - ADMITTED 
#30-A Photograph bulldozer used on perimeter road, attached to Affidavit of 
James Edward Weitz - ADMITTED 
#30-B Photograph bulldozer used on perimeter road, attached to Affidavit of 
Jarnes Edward Weitz - ADMITTED 
#30-C Photographs of tractor, trailer, and log splitter used on perimeter road, 
Attached to Affidavit of James Edward Weitz - ADMITTED 
#31 Photograph talcen in approximately 1995 of the perimeter road in question 
and shows the road as being much greater than 18 to 24 inches in width, 
Exhibit " A  to Affidavit of Consuelo J. Weitz in Support of Motion to 
Allow Plaintiffs' Expert to the Disputed Property and Upon the Undisputed 
Property of the Defendants' Within 20 Feet of the Disputed Fence - ADMITTED 
#32 Photograph of the perimeter road near the radio station taken in 1995, 
Exhibit "D," Affidavit of Consuelo J. Weitz in Support of Motion to Allow 
Plaintiffs' Expert to the Disputed Property and Upon the Undisputed Property 
of the Defendants' Within 20 Feet of the Disputed Fence - ADMITTED 
#33 Photograph, Exhibit "B-2" taken in December of 2003 and is near the radio 
Station, Affidavit of Consuelo J. Weitz in Support of Motion to Allow Plaintiffs' 
Expert to the Disputed Property and Upon the Undisputed Property of the 
Defendants' Within 20 Feet of the Disputed Fence - ADMITTED 
#34 Photograph, Exhibit "B-1" of the perimeter road taken in approximately 
December of 2003 - ADMITTED 
#35 Photograph, Exhibit "C-1" of the eastern end of the perimeter road taken 
in June of 2005, Affidavit of Consuelo J. Weitz in Support of Motion to 
Allow Plaintiffs' Expert to the Disputed Property and Upon the Undisputed 
Property of the Defendants' Within 20 Feet of the Disputed Fence - REJECTED 
#36-A Photograph of blue gate - ADMITTED 
#36-B Photograph of blue gate - ADMITTED 
#36-C Photograph of blue gate - ADMITTED 
#37 Photographs A-1 to A-71, pictures of the perimeter road (and a few which 
capture the view from the perimeter road - such as the radio building) as it 
appeared in July of 2005, Exhibit " A  to Affidavit of Consuelo J. Weitz 
in Support of Plaintiffs' Motion for Reconsideration, previously supplied 
to defendants - ADMITTED 
#40-B 1983 Satellite photograph of S. 8 T. 4 N R. 5 WBM and overlay (color) - 
ADMITTED 
CLERK'S CERTIFICATE RE: EXHIBITS - 3 
#44 Affidavit of Todd Green Re: Agreement with Rogers Trust and Re: Weitz 
Equitable Estoppel Claim, provided to Robert Magyar on September 26,2005 - 
ADMITTED 
#45 Letter addressed to Robert Brower by Robert Magyar, dated February 7,2003 - 
ADMITTED 
#46 Letter addressed Robert Magyar by Robert Brower, dated March 7,2003 - 
ADMITTED 
#47 Letter addressed to Robert Brower by Robert Magyar, dated June 18,2003 - 
ADMITTED 
#48 Letter addressed to Robert Brower by Robert Magyar, dated July 17,2003, 
provided to Robert Magyar on September 26,2005, - ADMITTED 
#49 Letter addressed to Robert Magyar by Robert Brower, dated July 30,2003, 
provided to Robert Magyar on September 26,2005 - ADMITTED 
#50 Letter addressed to Robert Brower by Robert Magyar, dated August 1,2003, 
Provided to Robert Magyar on September 26,2005 - ADMITTED 
DEFENDANT'S EXHIBITS 
Deed, Schoepflin to Yeatts & Welch, W % NE lh , Recorded 10-16-02, 
Recorder's No. 469910 - ADMITTED 
Deed, Schoepflin to Gerald and Consuelo Weitz, E % +, Recorded 6-17-77, 
Recorder's No. 287179 - ADMITTED 
Deed, Yeatts &Welch to Weitz &Sons, LLC, W ?h NE lh +. Recorded 
2-11-03, Recorder's No. 473230 - ADMITTED 
Deed, Rogers Trust to Green, SE 'A, Recorded 8-2-02, Recorder's 
NO. 467896 - ADMITTED 
Deed, Green to Castle, part of SE ?A, Recorded 2-28-03, Recorder's 
NO. 473688 - ADMITTED 
Deed, Green to Shook, part of SE ?h , Recorded 5-15-03, Recorder's 
NO. 475954 - ADMITTED 
Photo, Pink Stake, Yellow tags in bearing tree, hog wire fence - ADMITTED 
Photo, Pink Stake, Yellow tag in bearing tree - ADMITTED 
Photo, Single strand of barbed wire between 2 trees - ADMITTED 
Photo, Blue Gate and path to the East - ADMITTED 
Photo, Large tree cut down during July 2003 Fence Building - ADMITTED 
Photo, Just bladed road at  extreme East end - ADMITTED 
Photo, Bladed road with log barrier and No Tresspassing Sign - ADMITTED 
Diagram of disputed area, Photos attached showing A-I entries on 
diagram - ADMITTED 
Monson Survey showing "cattle chute" in NE corner of SE lh - ADMITTED 
Monson Corner Perpetuation and Filing Record - 472243 - ADMITTED 
1933 Aerial Photo - ADMITTED 
1933 Aerial Photo enlarged - ADMITTED 
CLERICS CERTIFICATE RF: EXHIBITS - 4 
S State of Idaho (IDL) Bearing Tree Marker for 1/4 corner - ADMITTED 
V V1 through V3 - Legal Descriptions prepared by Priest for "Tracts 1,2, and 4" - 
ADMITTED 
W Priest Data Collection for Weitz - 9/8/05 - ADMITTED 
X Priest Data - "Weitz Land Descriptiol~s", September 26,2005 - ADMITTED 
Y Copy Weitz Checlc No. 10568, $235.85 - ADMITTED 
Z Landeck Billing Sheet to Weitz dated 7/24/03 - ADMITTED 
AA Aerial Photo (from helicopter) taken by Weitz showing NW corner of SE lh , 
And cut in trees for WWP power line - ADMITTED 
BB BB1 through BB3 - Hodge Survey for Weitz and Sons, LLC for land sale, and 
related Deeds in NW 1/4 Section 8 - REJECTED 
DD Declaration of Protective Covenants, Conditions and Restrictions for Green's 
Addition - ADMITTED 
EE EE1 through EE20 - Photos of Fence Remnants - 11-09-02 - ADMITTED 
FF FF1 through FFlO - Photos of Road after Weitz Heavy Blading - ADMITTED 
GG GG1 through GG6 - Photos of tree damage and slash pile from Weitz Timber 
Trespass - ADMITTED 
HH HH1 through HH13 - Photos of SE lh Views - ADMITTED 
I1 I11 through I112 - Photos of Survey Markers - ADMITTED 
JJ JJl through JJ4 - Photos of Rock Gabions built during July 2003, Fence 
Building - ADMITTED 
KK KK 0-20N through KK2700-20s - Photos of Alleged Boundary Line taken 
at 100 foot intervals in September 2005. 0-20N signifies photo talcen at the 
West end 20 feet off the alleged line looking North. 0-20s signifies photo 
taken at the West end 20 feet off the alleged line looking South. 100-20N 
signifies photo taken 100 feet from the West end 20 feet off the alleged line 
looking North, and so on. - ADMITTED 
LL South End Hog Wire Fence - ADMITTED 
MM Line Sign - Top Wire Broken - ADMITTED 
NN Shack - ADMITTED 
00 Slash Pile with Steve Shook - ADMITTED 
PP PP1 through PP5 - Photos of fence remnants North of the survey line on 
Weitz property - ADMITTED 
QQ QQ1 through QQIO - Trespass damage on Castle property - ADMITTED 
RR RR 40 - 26 and 27 - 1949 Aerial Photo of disputed area; 
RR 55 - 13 and 14 - 1955 Aerial Photo of disputed area; 
RR 58 - 83 and 84 - 1958 Aerial Photo of disputed area; 
RR 65 - 4 and 5 - 1965 Aerial Photo of disputed area; 
RR 87 - 87 and 88 - 1987 Aerial Photo of disputed area; 
RR 95 - 2 and 3 - 1995 Aerial Photo of disputed area - ADMITTED 
TT Report by Northwest Management, Inc. - ADMITTED 
UU Supplemental Report by Northwest Management, Inc. - ADMITTED 
W Surveyor Monson's location of fence remnants on Weitz land - ADMITTED 
CLERK'S CERTIFICATE RE: EXHIBITS - 5 
WW December 16,2002 letter from Magyar to Landeck - ADMITTED 
XX Northwest Maitagement Report -Tree Age - ADMITTED 
ZZ Photograph - ADMITTED 
AAA Diagram of Property Line - ADMITTED 
BBB Copy of Plat Map - ADMITTED 
will be lodged with the CIerk of the Supreme Court in accordance with the 
Appellate Rules. 
I do further certify that the following exhibits: 
#52 Cross Section of Ponderosa Pine Tree - IN EVIDENCE 
#53 Cross Section of Poitderosa Pine Tree - IN EVIDENCE 
#54 Cross Section of Ponderosa Pine Tree - IN EVIDENCE 
#55 Cross Section of Ponderosa Pine Tree - IN EVIDENCE 
#56 Cross Section of Ponderosa Pine Tree - IN EVIDENCE 
are being retained by the District Court. 
I do further certify that the following exhibits: 
#7 Road Maintenance Agreement, dated December 27,2002, Instrument 
NO. 471901 - NEVER OFFERED 
#38 1940 Satellite photograph of S. 8 T. 4 N R 5 WBM - NEVER OFFERED 
#39 1965 Satellite photograph of S. 8 T. 4 N R 5 WBM and overlay - NEVER 
OFFERED 
#40-A 1983 Satellite photograph of S. 8 T. 4 N R 5 WBM and overlay (black and 
white) - NEVER OFFERED 
#41 1989 Satellite photograph of S. 8 T. 4 N R. 5 WBM and overlay - NEVER 
OFFERED 
#42 2005 Satellite photograph of S. 8 T. 4 N R. 5 WBM and overlay - NEVER 
OFFERED 
#43 Photograph of Schoepflin property and overlay - NEVER OFFERED 
#51 Letter addressed to Charles Brown by Robert Brower, dated 
September 22,2005 - NEVER OFFERED 
T Monson Survey with Priest locations of old fenceline, shack, line tree sign, 
"side roads", yellow barrel, blue gate, "loop road" and perimeter trail - NEVER 
OFFERED 
U Aerial Photo with Priest overlay of items shown in Exhibit T - NEVER OFFERED 
CC WWF survey map showing power line into NE and SE 1/4 s Section 8 - NEVER 
OFFERED 
SS SS - 83 Photo of disputed area in 1983 (aerial or satellite) - NEVER OFFERED 
CLERK'S CERTIFICATE RE: EXHIBITS - 6 
W Northwest Management Report Correction of Page 82 of Exhibit TT - NEVER 
OFFERED 
are being retained by the District Court as they were never offered at trial. 
I do further certify that the following are being sent as exhibits: 
Ron Landeck Deposition 
Excerpts from the Deposition of Gerald Weitz 
Excerpts from the Deposition of Consuelo Weitz 
Perpetuation Deposition of Joshua Ritter 
i11 tlus record and will be lodged wit11 the Clerk of the Supreme Court in accordance with 
the Appellate Rules. 
IN WITNESS WHEREOF, I have hereun rpy hand and affixed the seal of 
said Court at Moscow, Idaho this day of 1 )  , 2008. 
I 
Susan R. Petersen, Clerk of the 
District Court, Latah County, iD 
n fl  rz2 - 
Deputy Clerk 
CLERK'S CERTIFICATE RE: EXHIBITS - 7 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
GERALD E. WEITZ and CONSUELO ) 
J. WEITZ, husband and wife and 1 Supreme Court Case No. 33696 
WEITZ & SONS, LLC, an Idaho 
Limited liability company, 
1 
) 
) CERTIFICATE OF SERVICE 
Plaintiffs/Counter-defendants, ) 




TODD A. GREEN and TONIA L. 
) 
GREEN, husband and wife, 
) 
STEVEN R. SHOOK and MARY E. 
1 
1 
SILVERNALE SHOOK, DANIAL T. ) 
CASTLE and CATHREINE C. 





Respondents/Cross Appellants. ) 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial District of 
the State of Idaho, in and for the County of Latah, do hereby certify that I have mailed, by United 
States mail, one copy of the Reporter's Transcript and Clerk's Record to each of the attorneys of 
record in this cause as follows: 
CHARLES A. BROWN 
ATTORNEY AT LAW 
324 MAIN STREET 
LEWISTON, ID 83501 
ROBERT M. MAYGAR 
MAGYAR LAW FIRM 
201 NORTH MAIN STREET 
MOSCOW. ID 83843 
IN WITNESS WHEREOF, I nto set my hand and affiied the seal of said Court at 
Moscow, Idaho this day of ,2008. 
Susan R. Petersen, Clerk of the 
District Court, Latah County, ID 
By %A& ~ P J W  
Deputy Clerk 
CERTIFICATE OF SERVICE 
